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Into the Belly of the Beast:
An Overview of Copyright Law



Copyrightable Subject Matter

 17 U.S.C. § 102(a):
 “Copyright protection subsists . . . in [1] original 

works of authorship [2] fixed in any tangible medium 
of expression, now known or later developed, from 
which they can be perceived, reproduced, or 
otherwise communicated, either directly or with the 
aid of a machine or device.”



Copyrightable Subject Matter: 
Originality

 17 U.S.C. § 102(a):
 “Copyright protection subsists . . . in original works of 

authorship....”

 What does this mean?
 Originality requires two things: (1) independent creation, and 

(2) a modicum of creativity. 
 So if two people were to somehow compose the same poem, 

for a simple example, both poems would be copyrightable. 
 Creativity is usually not an issue in copyright because it covers 

such a wide range of authorship—but it becomes an issue once 
something like a compilations of information is at issue. 



Case Study: 
Feist Publications v. Rural Telephone Serv. (‘91)

 Rural Telephone Services publishes a white pages directory (an 
alphabetical list of rural subscribers), which is then copied 
substantially by Feist Publications.  

 The question raised by the case is whether or not there should there 
be protections against Feist’s copying of the directory that Rural put 
together; this is their “work of authorship”.

 The answer is no. Compilation of data without any modicum of 
creativity is not enough to warrant copyright protection
 Feist is still very relevant even if we don’t use white pages anymore; it 

applies to any type of “sweatwork”.
 E.g., computer databases. 



Copyrightable Subject Matter: 
Works of Authorship

 17 U.S.C. § 102(a):
 “….Works of authorship include the following categories:

1. literary works;
2. musical works, including any accompanying words;
3. dramatic works, including any accompanying music;
4. pantomimes and choreographic works;
5. pictorial, graphic, and sculptural works;
6. motion pictures and other audiovisual works;
7. sound recordings; and
8. architectural works.”



Copyrightable Subject Matter:
Idea-Expression Dichotomy (cont’d)

 17 U.S.C. § 102(b):
 “In no case does copyright protection for an original 

work of authorship extend to any idea, procedure, 
process, system, method of operation, concept, 
principle, or discovery, regardless of the form in which 
it is described, explained, illustrated, or embodied in 
such work.”

 Thus, an idea or concept (“how to make...”; “this is a 
process by which you...”) is not copyrightable. 
 Why do we have this rule?



Case Study: 
Baker v. Selden (1879)

 A bookkeeping system explained in Selden’s book, complete 
with blank ledger forms. Baker then presents a book detailing 
a very similar bookkeeping system, with different forms. 
Should this be protected under copyright?
  No.

 There is explicitly no copyright protection in place for ideas or 
processes under § 102(b).



Copyrightable Subject Matter:
Useful Article Doctrine

 17 U.S.C. § 101 (“pictorial/graphic/sculptural work”):
 [T]he design of a useful article . . . shall be considered a [PGS] 

work only if, and only to the extent that, such design 
incorporates [PGS] features that can be identified separately 
from, and are capable of existing independently of, the utilitarian 
aspects of the article.

 17 U.S.C. § 101 (“useful article”):
 [A]n article having an intrinsic utilitarian function that is not 

merely to portray the appearance of the article or to convey 
information.



Ownership Defined

 17 U.S.C. § 201:
 (a) Initial Ownership.—Copyright in a work protected under this 

title vests initially in the author or authors of the work. The 
authors of a joint work are coowners of copyright in the work.

 17 U.S.C. § 201:
 (b) Works Made for Hire.—In the case of a work made for hire, 

the employer or other person for whom the work was prepared 
is considered the author for purposes of this title, and, unless 
the parties have expressly agreed otherwise in a written 
instrument signed by them, owns all of the rights comprised in 
the copyright.



Ownership Rights

 17 U.S.C. § 106:
 [T]he owner of copyright under this 

title has the exclusive rights to do 
and to authorize any of the following:
 (1) to reproduce the copyrighted 

work in copies…;
 (2) to prepare derivative works 

based upon the copyrighted 
work…;

 (3) to distribute copies…;
 (4) …to perform the copyrighted 

work publicly;
 (5) …to display the copyrighted 

work publicly…



Reproducing Copyrighted Material—
Without Infringement?



Fair Use of Copyrighted 
Material: Background and 
Applications



Fair Use 

 There are protections in place for individuals who use 
copyrighted material for “fair use”. 
 Why do you think we have these sorts of protections in place?
 What would be the drawbacks of having absolute protections 

against reproducing copyrighted material? 
 Societal? 
 Educational?
 Academic?
 Other?



Fair Use (cont’d)

 17 U.S.C. § 107:
 The fair use of a copyrighted work…for purposes such as 

criticism, comment, news reporting, teaching (including multiple 
copies for classroom use), scholarship, or research, is not an 
infringement of copyright.  

 In determining whether the use made of a work in any particular 
case is a fair use the factors to be considered shall include—
 (1) the purpose and character of the use…;
 (2) the nature of the copyrighted work;
 (3) the amount and substantiality of the portion used in relation to 

the copyrighted work as a whole; and
 (4) the effect of the use upon the potential market for or value of 

the copyrighted work.



Again—
Common Fair Use Defenses:

 Criticism;

 Comment;

 News reporting;

 Teaching;

 Scholarship;

 Research;

 Etc...



Case Study: 
Harper & Row, Inc. v. Nation Enterprises (’85)

 Unpublished manuscript of Ford autobiography, copyright 
owned by Harper & Row, excerpts to be published in Time. 

 The four statutory Fair Use factors under § 107:
 Purpose of the use;
 Nature of the copyrighted work;
 Amount and substantiality of portion of work used;
 Effect on the market.

 Was The Nation’s publication a fair use of this copyrighted 
work?



Case Study:
Sony Corp. v. Universal City Studios, Inc. (1984)

 More commonly known as the 
“Betamax case”, this was a 
Supreme Court decision on time-
shifting on videocassette 
recorders.

 “There must be a balance 
between a copyright holder's 
legitimate demand for effective... 
protection of the statutory 
monopoly, and the rights of 
others freely to engage in 
substantially unrelated areas of 
commerce....”



Transformative Fair Use

 What happens when you tweak copyrighted material before 
reproducing it?
 A broad range of materials could fall under this—particularly parodies 

or artistic reproductions that change the appearance or tone of the 
original work substantially. 



Case Study:
Campbell v. Acuff-Rose Music, Inc. (1994)

 Roy Orbison – “Oh, Pretty Woman” (1965)

 2 Live Crew – “Pretty Woman” (1989) 

Click!

https://www.youtube.com/watch?v=65GQ70Rf_8Y





Case Study:
Campbell (cont’d)

 As you can tell, the work is highly transformative – it’s quite 
different from the original song.

 What can we make of the four-factor test?
 Purpose/character –

 Parody; very transformative. Doesn’t matter how good or tasteful it is.
 Nature –

 The nature of the use is to mimic at least a bit of the original so that 
there is a sense of familiarity, but they are not attempting to re-make or 
reproduce the song itself

 Amount –
 Opening bass line and first verse is copied, and the melody is similar –

but those similarities are necessary to evoke the original song. The 
music and lyrics were significantly changed as well.

 Market effect –
 Parodies usually serve different markets than originals, so there is little 

likelihood that the market for the original song will be adversely affected 
by the parody.



Transformative Fair Use:
Expansions

Note: transformative fair use does not 
necessarily have to change or alter the 
substance of copyrighted material to come into 
effect. 

 Take, for instance, the following case...



Case Study: 
Authors Guild v. Google, Inc. (2d Cir. 2015)

 “Google’s making of a digital copy to provide a search 
function is a transformative use, which augments public 
knowledge by making available information about 
Plaintiffs’ books without providing the public with a 
substantial substitute for matter protected by the 
Plaintiffs’ copyright interests . . . .”



Questions?



Thank You!

 Finally, if you have any legal concerns regarding 
your projects, feel free to look into the clinic and 
send us an intake form, or come by any of our 
MIT office hours.

Boston University Technology and Cyberlaw Clinic
765 Commonwealth Avenue, Boston, MA 02215

https://sites.bu.edu/tclc/
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