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HB 2465 i

h
AN ACT RELATIVE TO WRITTEN MAJORITY AUTHORIZATION I
CARDS, PETITIONS AND OTHER WRITTEN EVIDENCE OF

COLLECTIVE BARGAINING RESULTS . |
Joint Committee on Public Service l! : I
March 15, 2007 . i

The Massachusetts Hospital Association (MHA), on behalf of our member hospitals and health

systems, apprecmtes this oppommlty to enter testimony in strong opposition to HB 2465' “An Act
Relative to Written Majority ‘Authorization Cards, Petitions and Other Written Evidence of P
Collective Bargaining Results”. : |

HB 2465 would impose a requirement that employers must accept a particular union based ona
majority of signed authonzanon cards without a formal secret ballot election process. It also extends
the timeline for gathering signatures from the current sixty-day process to twelve months Can

extraordmary six-fold increase. Under the so-called “card check™ approach, union authorlzatlon cards
are signed in the presence of an interested party —a union organizer or a pro-union co-worker Then'l
without the protection prowded by a secret ballot and without safeguards against undue pressure the
cards are then presented as répresenting the true intent of the employees. I. "

MHA supports the current legally recognized System of allowing employees to choose whether or not
to be represented by a uniony:and by which union. Under the current system, if a simple ma_]onty of §
the employees sign union authonzatlon cards, the employer may choose to recognize the’ umon or
may decide to follow the statutory process, which culminates in a secret ballot election, cénducted by
the Massachusetts Labor Relations Commission. This system is the same model that has been
employed pursuant to the National Labor Relations Act, as amended, since 1935, with’ the Nat1ona1
Labor Relations Board supervising the process. These measures represent the most reasonable and
fairest process to make best use of an employee s freedom of choice, freedom from intimidation and
illicit interference. There may be ways to improve the effectiveness of the current systemlbut ,
eliminating the legal requirements that protect the Commonwealth’s tradition and respect for an
individual’s right to vote in a confidential and protected manner, is not one of the ways. :I

The importance of the secret ballot is highlighted by what this legislation would not chanlée the
current process for de-cemﬁcatlon Presumably, if eliminating the secret ballot process for union
elections was in the best mterest of employees, then eliminating the secret ballot process for the 'de-
certification of a union would also be in the best interest of employees. The absence of such a
provision could be an 1ndlcatlon that this legislation is an effort to improperly tip a careful balance of
power at the expense of employee rights. I

5 New England Executive Park, Burlington MA 01803-5096 « 781-272-8000 « www.mhalink.org




Antheny J, Caso
Exacutive Director

Donene M. Willlams
President

Kenneth Fanjoy
Executive
Vica Prasident

Natalie Baker
Racording
Secrstary

John G. Wagner
Treasurer

Frank Greco
Sgt, at Arms

AFSCHIECoundil

www.afscmecouncil93.org I
DATE: 03/15/07 1
TO: Members of the Joint Committee on Public Service u
FROM: Peter P. Wright, Legislative & Political Action Director l-

American Federation of State, County and Municipal Employees
8.Beacon Street, Boston, MA 02108 617 367-600Q

James Durkin, Legislative Agent
RE: HB2465 An Act Relative to Majority Authorization Cards, Petltlons
and other Written Evidence of Collective Bargaining Results

sl

.public employees in the Commonwealth of Massachusetts, we wish express our

-dissuade workers from taking advantage of their legal right’to vote m = favor of |

I
On behalf of AFSCME Council 93, a labor union representmg more: than 35,000 '
support of HB2465, AN ACT RELATIVE TO MAJORITY AUTHORIZATION CARDS,
PETITIONS, AND OTHER WRITTEN EVIDENCE OF COLLECTIVE BARGAINING RESULTS '

This ptoposed legislation would allow for recognition of a collective bargammg unit
once a majonty of employees complete and submit authorization cards: or other
written ewdence indicating their willingness to form a union. b |

1
Currently, complehon of authorization cards is just the beginning of a long road |'
leadmg to the; formation of a union. Under ex1st1ng Massachusetts law union

organizers must get at least 30 percent of workers to sign cards. Then, once the'30 |
percent level is reached the State Labor Relations Commission schedules anq election. !

But unfortunately, it can take up to six months or longer before the electlon date is |
set, which we believe gives management a strong and unfair disadvantage over unlon
proponents Most if not all - union organizers will attest that those opposed to labor
unions will use the long period before the election to do everythmg possrble to

93

forrmng a union. Typical examples include mandatory group or one- on-one meetmgs
with employees in an attempt to convince them that voting to form a union is-a bad
choice. In other instances, workers are frightened with the threat of layoffs loss of
benefits and the potentlal of being forced into part1c1pat1ng in illegal stnkes or other
job actions. Sadly, in some instances, management will go so- ifar as to wrongfully

-discipline or even fire union actjvists. . |I

Since management has almost exclusive access to these workers dunng the penod"
before the eleict:on, it is very difficult for organizers to ;l eﬁ‘ecuvely counter
management’s (arguments and calm the fears of workers who may have been
intimidated. HB2465 allows workers to freely choose - or not: choose - to form a

union without fear of external influences. b ’

In addition, this legislation helps promote healthier relationships between employers
and employees by avoiding long and sometimes costly battles betweenI the two
groups: - ll :

As such, we respectfully request that members of the committée issue a favorablé
recommendatlon for HB 2465. Thank you for. your consideration. !
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BRIDGEWATER BURLINGTON HOLYOKE MARLBOROUGH ii WASHINGTON;D.C.
March 15, 2007 1 \
CooL
Senator Benjamin B. Downing, Chair A .
Representative Jay R. Kaufman Chair i I
Members of the Joint Comm1ttoe on Public Service ) ;E i
State House, Boston, MA 02133 |
I

Re: Opposition to H.2465, An Act Relative to Written Majority Authorization Cards,
Petitions and other Written Evidence of Collective Bargaining Results. ' "

Dear Senator Downing and Representative Kaufman; . il

Associated Industries of Massachusetts (A.LM) is a statewide employer association of 7, 600
Massachusetts employers who collectively employ more than 680,000 people."A.LM. members
own and operate businesses throughout Massachusetts in virtually every sectot and mdustry ofthe |
Massachusetts economy. A.LM. and its members are strongly opposed to H.2465, An ‘Act Relatwe
to Written Majority Authorization Card, Petitions and other. Written Evidence of Collectlve I
Bargaining Results and we ask this committee to give the bill an unfavorable report* i; t
!
A.LM. supports the current statutory system of allowing workers to choose whether or not to be |
represented by a union, and by which union, Under the current system, if a simple maj orlty of the :
workers signs a union authorization card, the employer may choose to recognize the umon or may |
decide to follow statutory process, which culminates in a secret ballot election, conducted by the:
Massachusetts Labor Relations Commission. This method is the same model that has been utilized
pursuant to the National Labor Relations Act (NLRA), as amended, since 1933, with the Natlonal |
Labor Relations Board supcrvrsmg the statutory procedures. Such proccdures are clearly the fam?st '
process designed to maxlgpze employee free choice, freedom from coercion, unlawful interference: :
and inappropriate peer pressure. : . || I
|
I

The legislation before you would abolish this process and would impose a requirement that
employers must accept a particular union based on a majority of signed authorization cards without 1
a formal secret ballot election process. Allowing written majority authorization, and effectivély : |
leaving the process “open” for twelve months, may subject workers to undue and inappropriate
pressure to select representation. In Congressional testimony in 2004, Attommey Clyde Jacob a !
labor relation law expert stated “The risk of harassment, intimidation, and forgery in the card
solicitation process is too substannal to permit union cards to be a method ... by which a umon can
establish legal representation. The qu1et sober, and private atmosphere of the voting booth should

be the preferred method in all cases”, Moreover, when Congress enacted the NLRA in 1935 it was
intended to provide a comprehensive national system of collective bargaining and labor relatlons

in the private sector, superseding state laws. A.LM. believes that the NLRA creates 31gmﬁcant
preemption issues for this legislation if it becomes law. I )

!
|
I
.
|
|
|

We urge the Committee to reject this bill and to rétain the cuirent system in Méls'sachﬁ-éett;%. B : i
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Written Majority Authorization b .
i
il
Jurisdiction Legal Authority -Effect
e Il
Mandatory would oblrge employer
Federal , Employee Free Choice Act to recognize union of basis of WMA
tional Labor Relations Act) ~ HR 800 (enacted by House, 3-1-07; (recognition based on WMA i 1s
(Nationa r pending in the Senate) currently permlssr\_re under ﬁle
NLRA)

Federal
{(Railway Labor Act)

National Mediation Board
Representation Manual § 7.0
(revised text eff. 6-21-05)

Permissive — reeogmtlon based on
WMA is lawful if agreed to by the

union and carner ;

Alaska

Alaska Statutes § 23.40.100,
§ 42.40.750; 8 AK Admin. Code §
97.110

1
- Permissive — with respect to public

employees and employees of Alaska
Railroad Corporation‘

California

Cal. Gov't Code §§ 3507.1, 3577,
71636.3; Cal. Educ. Code
§ 92625

Mandatory WMA-recognmon
requlred for employees of locall
public agencres publle-sector higher
education employees Trial Court
employees and employees of ﬁrms
performing servrce eontracts for the

University of Cilifornia_, Il

Illinois

IL Public Labor Relations Act
5ILCS 315/9

IL Educational Labor Relations Act,

115 ILCS 5/7

Recognition based on WMA
mandatory for publrc employees,
and in public schools and publlcl

higher educition |

City of Duluth,
Minnesota

Ordinance 06-042-0 (10-23-06)

Mandatory — recognition based on
WMA required for hotels and il
restaurants that receive certain city
subsidies ]

New Jersey

NJ Employer-Employee Reldtions

Act, NI Stat. §§ 34:13A-5.1 & 5.3

Mandatory - recognition based on.
WMA required for’ publle employers
and most prlvate-sector employcrs
not covered by the Natronal Labor
. Relations Aet

New Mexico

N.M. Stat. Anno.
Chapter 10, § 10-7E-14

Permissive — public employers may
agree to recogumon based on WMA ’

New York

Consol: L. of N.Y. c. 7, art. 14, §

- 207, c. 18, art. 2, § 12 (Tribal-state

Compact), c. 31, art. 20, § 705

" Mandatory — Recognmon based on_

WMA is required for non-NLRAl
private-sector employers and Indian
gaming casinos, and presumptwely -

reqmred for public émployers ||

Ohio

Ohio Rev Code
§4117.05

[
Permissive for pl'lbliciemployers
q |

QOklahoma
(municipalities)

n
Okla. Stat, Ann: Title 11,
§51-211

Mandatory recogmtmn based onl

WMA'is required for public
employees of larger cities

! Iy ' l
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HOUSE OF REPRESENTATIVES i

.
\
B e bl M ki kel

STATE HOUSE, ROOM 134 BOSTON 02133-1054 l i’
E ,
II
REP. ALICE K. WOLF Vice Cha,,
REPRESENTING THE PEOPLE Committee on Munlcipalltie!sa Regional Government
OF CAMBRIDGE Member, Commmae on Ways =} Means
STATE HOUSE, TEL. (617) 722-2400 Member, Commlttee on Educatlon
STATE.HOUSE, FAX (617) 722-2850 I’
DISTRICT TEL. {617} 2£888-296563
E-Mail:Rep.AliceWolf@hou state.ma.us II ]

March 15, 2007 || '
i

Joint Committee on Public Service
State House |
Boston, MA 02133 ||

Dear Chairman Kaufman, Chairman Downing, and Honorable Members of the Cm:r:nnitt'ee:

1 write in support of H. 2465, An Act Relative to Written Majority Authorization Ca!rds,
Petitions, and other Written Evidence of Collective Bargaining Results.

I
House Bill 2465 allows for the recognition of a labor organization upon the wnttenll
authorization from a majority of employees in the form of signed cards, petitions or,other \
written evidence. !

I
While employees in Massachusetts have a legal right to form unions, employers 'oﬁlen utilize
intimidation to prevent employees from domg so. This legislation protects the conﬁdentlahty“
of the workers and allows them to exercise their right to form a union without fear of ;
repercussion from their efiployers. Majority authorization procedures also ensure a {
democratic process as a majority of workers must sign written forms in order for a tnion to be
recognized. |

1

Labor unions play a vital role in protecting the rights of our workers. I ask that the :'
Committee report H. 2465 favorably to allow more of our workers the security unions
provide. Thank you for your time and consideration. v

Sincerely,
Alice K. Wolf §
State Representative . B




The Voice of Small Business®

MASSACHUSETTS

March 20, 2007

Honorable Jay R. Kaufman

House Chalrman, Commxttee on Public Service
State House — Room 473B

Boston, MA 02133

Re: House Bill No. 2465 — Legislation Relative to Written Majority Authorization Cards;

Petitions and other Written Evidence of Collective Bargaining Results

Dear Representative Kaufman:

I
!
I
|
|

I have enclosed ccopies of testimony from the National Federation of Independent

the Senate members of the Public Service Committee.

Thank you for your attention.

I
Business (NFIB) regardmg the above-entitled legislation for you, committee staff, and I
I

Very truly yours,

(7; 5%
William B. Vernon

WBV:as

Enclosure

National Federation of Independent Business - MASSACHUSETTS

10 High Street, Suite 401 » Boston, MA 02110 » 617-482-1327 e Fax 617-482-5286 wxvaFIB com




MASSACHUSETTS

The Voice of Small Business® 1 1

Testimony of
H
Bill Vernon, State Director, National Federation of Independent Business
In Opposmon to H. 2465 Relative to Written Majority Authorization Cards, Petitiofis
and Other Written Evidence of Collective Bargaining Results '
Before the Joint Committee on Public Service I
i March 19, 2007 ¥ i

Chairman Downing and Chairman Kaufman and Members of the Public Servrce:1 .

Committee: " :

My name is Bill Verncn. Iam the Massachusetts Director of the National Federatron of 1
Independent Business (NFIB) A non-profit, non-partisan organization, NFIB is the
nation’s and our state’s largest small business advocacy group. In Massachusetts NFIB
represents thousands of small and independent business owners 1nvolved m ‘all types of
industry, including manufactunng, retail, wholesale, service, and agnculture E’['he -
average NFIB member. has five employees and annual gross revenues ‘of about $450 000."
In short, NFIB represents the small Main Street business owners ﬁ'om%across our state E
On behalf of those small and independent business employers in the Commonwealth I
urge you to oppose House Bill No. 2465, legislation des1gned to eliminate workers nght
to vote in private on whether to join a union and which union to join. - ,i

The current statutory procedure for workers to choose a union for representation in
collective bargaining négotiations culminates in a fair and orderly secret ballot election
monitored and governed by neutral observers. This legislation would replace that
procedure with a process that culminates in a conversation or argument ina parkmg lot or |
in a private home. Secret ballot elections — where the campaigning ends and voters make
their decisions in pnvate and with dignity — are the cornerstone of American democracy
and afford the best protéction against voter intimidation.

Public employees with important public responsibilities are often most deservmg of I

protection from pressure tactics and intimidation: Provisions in House Bill No. 2465 to

allow the election process to remain open for one year can only increase the pos51b111ty 1

that inappropriate elect1oneer1ng tactics will be employed to garner sufficient support

from reluctant or undecided workers. ' |
ll

Unions once fought hard on behalf of workers to ensure their right to secret ballot

elections to choose to form or join an existing union. House Bill No. 2465 isa reversal of

current labor law and of labor’s position on this issue’ Labor was nght the first tlme

4 |

1

Thank you. I ’ |
4 || , 1

i 1

National Federation of independent Business - MASSACHUSETTS § i . P

10 High Strest, Suite 4011’ Boston, MA 02110 » 617-482-1327 - Fax 617-482- 5286 * W, NFEB com
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The Voice of Small Business®

MASSACHUSETTS

1
Testimony of

Bill Vernon,:State Director, National Federation of Independent Business
In Opposmon to H: 2465 Relative to Written Majority Authorization Cards, Petitions
and Other Written Evidence of Collective Bargaining Results ¢
iBefore the Joint Committee on Public Service |
’ March 19, 2007 ;;
¥

Chairman Downing and Chairman Kaufman and Members of the Pablic Sefvice:

Committee: !!
[1]

My name is Bill Vernon. Iam the Massachusetts Director of the National F ederatron of
Independent Business (N FIB). A non-profit, non-partisan orgamzatron NFIB i is the
nation’s and our state’slargest small business advocacy group. In Massachusetts NFIB
represents thousands of small and independent business owners 1nvolved in all types of
industry, including manufactunng, retail, wholesale, service, and agnculture gThe
average NFIB member has five employees and annual gross revenues of about $450 000
In short, NFIB represents the small Main Street business owners from"across our state.
On behalf of those small and independent business employers in the Cornmonwealth I
urge you to oppose House Bill No. 2465, legislation de51gned to elimifiate workérs’ right”
to vote in private on whether to join a union and which union to join. ! N II ¢

s
The current statutory procedure for workers to choose a union for représentation in-
collective bargaining negotlatlons culminates in a fair and orderly secret ballot elecnon
monitored and govemed by neutral observers. This legislation would replace that
procedure with a process that culminates in a conversation or argument in a parking lot or
in a private home. Secret ballot elections — where the campaigning ends and voters make
their decisions in pnvate and with dignity — are the cornerstone of American democracy
and afford the best protecnon against voter intimidation. '

l
Public employees with' important public responsibilities are often most deservmg of
protection from pressure tactics and intimidation. Provisions in House Bill No. 2465 to
allow the election process to remain open for one year can only increase the p0551b111ty
that inappropriate electloneenng tactics will be employed to garner sufficient support
from reluctant or undecided workers.

fi
Unions once fought hard on behalf of workers to ensure their right to secret ballot
elections to choose to form or join an existing union. House Bill No. 2465 is a reversal of!
current labor law and of labor’s position on this i 1ssue : Labor was right the first trme

!‘ . 3
Thank you. !
I
National Federation of Independent Business ; MASSACHUSETTS, . Il '

10 High Street, Suite 401  Boston, MA 02110 » 617-482- 1327 » Fex 617-482- 5286 « www,NFI;com i
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The Voice of Small Business®

MASSACHUSETTS il

Testimony of :i

Bill Vernon, State Director, National Federation of Independent Busmess !
In Opposition to H? 2465 Relative to Written Majority Authorization Cards, Petmons
and Other Written Evidence of Collective Bargaining Results
EBzefore the Joint Committee on Public Service
March 19, 2007 .

u -
ekt 2 s it

Chairman Downing and Chairman Kaufman and Members of the Public Service.
Committee: - i il !
|

My name is Bill Vernon. I am the Massachusetts Director of the- Natronal Federelltlon of I
|

Independent Business (NFIB). A non-profit, non-partisan orgamzatlon NFIB is the
nation’s and our state’slargest small business advocacy group. In Massachusetts, NF1B
represents thousands of small and independent business owners 1nvolved in all types of
industry, including manufactunng, retail, wholesale, service, and agnculture zThe :
average NFIB member has five employees and annual gross revenues of about $450 000:
In short, NFIB represents the small Main Street business owners from ‘across our} state!
On behalf of those small and independent business employers in the Commonwealth, I
urge you to oppose House Bill No. 2465, legislation des1gned to ehrmnate workers nght
to vote in private on whether to join a union and which union to join. ; i

M ]

The current statutory procedure for workers to choose a union for representation’in
collective bargaining negotiations culminates in a fair and orderly secret ballot election il
monitored and governed by neutral observers. This legislation would feplace tha’t Ii
procedure with a process that culminates in a conversation or argument in a’ pa.rkmg lot or
in a private hote. Sectet ballot elections — where the campaigning ends and voters make |
their decisions in private and with dignity — are the cornerstone of American democracy

and afford the best protectlon against voter intimidation. 1 -
1

Ve ——— W
- E——

- —

Public employees withs 1mportant public responsibilities are often most deservmg of
protection from pressure tactics and intimidation. Provisions in House Bill No. 2465 to
allow the election process to remain open for one year can only increase the p0s31b1hty
that inappropriate electloneermg tactics will be employed to garner sufficient support

from reluctant or undecrded workers. l :
]

Unions once fought hard on behalf of workers to ensure their right to secret ballot
elections to choose to' form or join an existing union. 'House Bill No. 2465 is a reversal of |
current labor law and of labor’s position on this 1 1ssue Labor was rlght the ﬁrst t1me i
i' i
Thank you. !

1
National Federation of independent Business ; MASSAOHUSETTSF i! :
10 High Street, Suite 401°s Boston, MA 02110 » 617-482-1327 « Fax 617-482-5286 ¢ wwwNFIB com !
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MASSACHUSETTS i}

The Voice of Small Business® 1

Testimony of /!

L")
— W M

Bill Vernon, State Director, National Federation of Independent Business ~ :

In Opposition to H. 2465 Relative to Written Majority Authorization Cards, Petitions
and Other Written Evidence of Collective Bargaining Results I|
§
i

Before the Joint Committee on Public Service
March 19, 2007 L] .l
EI
Chairman Dowhing and Chairman Kaufman and Members of the Public Semce; |
Committee:

My name is Bill Vernon. I am the Massachusetts Director of the National F ederatlon of i
Independent Business (N FIB). A non-profit, non-partisan organization, NFIB is the J
nation’s and our statels’largest small business advocacy group. In Massachusetts, NFIB l
represents thousands of small and independent business owners involved in all types of !
industry, inchiding manufactm'mg, retail, wholesale, service, and agriculture. The

average NFIB member has five employees and annual gross revenues of about $450 000: ||
In short, NFIB represents the small Main Street business owners from across ouf;state. ;
On behalf of those small and independent business employers in the Commonwealth, T .
urge you to oppose House Bill No. 2465, legislation des1gned to eliminate workers right
to vote in pnvate on whether to-join a union and which union to join. !I

The current statutory procedure for workers to choosé a union for representat10n in
collective bargaining negotranons culminates in a fair and orderly secret ballot electlon
monitored and’ governed by neutral observers. This 1eg1slat10n would replace that |
procedure with a process that culminates in a conversation or argument ina parklng lot or .
in a private home. Secret ballot elections — where the campaigning ends and voters make |
their decisions in pnvate and with dignity — are the cornerstone of Amencan democracy
and afford the best protection against voter intimidation. |
Public employees with 1mportant public responsxb1l1t1es are often most deservmglof "
protection from pressure tactics and intimidation. Provisions in House Bill No 2465 to
allow the election process to remain open for one year can only i increase the p0531b111ty
that inappropriate electioneering tactics will be employed to garner sufficient’ support
from reluctant or undecided workers. i

Unions once fought hard on behalf of workers to ensure their right to secret ballot L
elections to choose to. form or join an existing union. House Bill No. 2465 i 1s a reversal of
current labor law and of labor’s position on this issue. Labor was nght the first tlme d

Thank you. "

National Federation of Independent Business - MASSACHUSETTS , "
10 High Street, Suite 401 Boston, MA 02110 » 617-482-1327 » Fax 617-482- 5286 o www.NAB.com
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The Voice of Small Business®

MASSACHUSETTS “

Testimony of II

-Bill Vernon, State Director, National Federation of Independent Busmess
In Opposition to H. 2465, Relative to Written Majority Authorization Cards, Petltlons
and Other Written Evidence of Collective Bargaining Results I
Before the Joint Committee on Public Service I
II

March 19, 2007
Chairman Downing and Chairman Kaufman and Members of the Public Serv1ce l
Committee: |

My name is Bill Vernon. I am the Massachusetts Director of the National Federgtlon of
Independent Business (NFIB). A non-profit, non-partisan organization, NFIB i is. the
nation’s and our state’s largest small business advocacy group. In Massachusetts NFIB
represents thousands of small and independent business owners involved in-all types of
industry, including manufacturing, retail, wholesale, service, and agnculture The
average NFIB member, has five employees and annual gross revenues of about $450 000.
In short, NFIB represents the small Main Street business owners from across our state
On behalf of those small and independent business employers in the Commonwealth, I
urge you to oppose House Bill No. 2465, legislation desrgned to eliminate workers right.
to vote in private on whether to join-a union and which union to join. “

The current statutory procedure for workers to choose a union for representation in
collective bargaining négotiations culminates in a fair and orderly secret ballot electlon
monitored and governed by neutral observers. This legislation would replace that
procedure with a process that culminates in a conversation or argument in a parkmg lot or
in a private home. Secreét ballot elections — where the campaigning ends and voters make
their decisions in pnvate and with dignity — are the cornerstone of American democracy
and afford the best protectlon against voter intimidation. I| :

Public employees with important public responsibilities are often most deservmg of
protection from pressure tactics and intimidation. Provisions in House Bill No. 2465 to
allow the election process to remain open for one year.can only increase the p0531b111ty
that inappropriate electioneering tactics will be employed to garner sufficient support
from reluctant or undecided workers.

‘.I
Unions once fought hard on behalf of workers to ensure their right to secret ballot
elections to choose to form or join an existing union. House Bill No. 2465 is a reversal of
current labor law and of labor’s position on this issue.. Labor was right the first time.

Thank you. -

]
National Federation of Independent Business - MASSACHUSETTS- I
10 High Streat, Stite 401 » Boston, MA 02110 » 617-482-1327 » Fax 617-482-5286 « www.NFIB com
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MASSACHUSETTS

The Voice of Small Business® ii

Testimony of :
|l
‘Bill Vemon, State Director, National Federation of Independent Busmess
In Opposition to H. 2465, Relative to Written Majority Authorization Cards, Petitions
and Other Written Evidence of Collective Bargaining Results ~ #
Before the Joint Committee on Public Service .
March 19, 2007 :f
Chairman Downing and Chairman Kaufman and Members of the Public ServrceI !
Committee: ) . i

My name is Bill Vernoh. I am the Massachusetts Director of the National F ederatlon of !
Independent Business (N FIB). A non-profit, non-partisan organization, NFIB is the
nation’s'and our state’s largest small business advocacy group. In Massachusetts, NFIB |
represents thousands of small and independent business owners involved in all types of I!
industry, 1nclud1ng manufactunng, retail, wholesale, service, and agnculture “The
average NFIB membeq.has five employees and annual gross revenues of about $450,000.
In short, NFIB represents the small Main Street business owners from across our state 1
On behalf of those small and independent business employers in the Commonwealth I
urge you to oppose House Bill No. 2465, legislation desrgned to eliminate workers right i
to vote in private on whether to join a union and which union to join. I
|

The current statutory procedure for workers to choose a union for representation in
collective bargaining negotlatlons culminates in a fair.and orderly secret ballot elec’aon 1
monitored and govemed by neutral observers. This leglsIatlon would replace that i
procedure with a process that culminates in a conversatlon or argument ina parkmg lot or ]
in a private home. Secret ballot elections — where the campaigning ends and voters make |’
their decisions in prlvate and with dignity — are the cornerstone of American democracy I}
and afford the best protéction against voter intimidation. [I 1
1
Public employees with important public responsibilities are often most deservmg“of
protection from pressiire tactics and intimidation. Provisions in House Bill No. 2465 to |
allow the election process to remain open for one year can only i increase the possrblhty :!
that inappropriate electioneering tactics will be employed to garner sufficient support n
from reluctant or undecided workers. ¥ I l

Unions once fought hard on behalf of workers to ensure their right to secref ballot |
elections to choose to.form or join an existing union. House Bill No. 2465 is a reversal of
current labor law and of labor’s position on this issue. Labor was nght the ﬁrst t1me
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Chairman Downing and Chairman Kaufman and Members of the Public Semce! 1
Committee: : ]
] |
My name is Bill Vernon. I am the Massachusetts Director of the National Federatlon of -
Independent Busmess (N FIB). A non-profit, non-partisan organization, NFIB i is  the
nation’s and our state’ s°largest small business advocacy group. In Massachusetts NFIB
represents thousands of small and independent business owners involved in all types of 1
industry, including manufacturmg, retail, wholesale, service, and agriculture.. The

average NFIB “member. ihas five employees and annual gross revenues of about $450 000.
In short, NFIB represents the small Main Street business owners-fromacross our,state.

‘On behalf of those small and independent business employers in the Commonwéalth, I
urge you to oppose House Bill No. 2465, legislation de51g11ed to eliminate workers right
to vote in private on whether to join a union and which union to join. ‘l '

——

The current statutory procedure for workers to choose a union for representanon in
collective bargaining negotlatlons culminates in a fair and orderly secret ballot electlon
monitored and governed by neutral observers. This leglslatlon would replace that
procedure with a process that culminates in a conversation or argument ina parklng lotor
in a private home. Séciet ballot elections — where the campalgnmg ends and voters make
their decisions in prlvate and with dignity — are the comerstone of American democracy
and afford the best protecnon agamst voter intimidation. 1 o

-
- o — e

‘Public employees with important public responsibilities are often most deservmg of
protection from pressure tactics and intimidation. Provisions in House Bill No. 2465 to
allow the election process to remain open for one year can only i mcrease the possrbﬂlty
that inappropriate electioneering tactics will be employed to garner sufﬁc1ent support
from reluctant or undecided workers. '

. _ 1
Unions once fought hard on behalf of workers to ensure their right to secret -ba'.lloit
elections to choose to form or join an existing union. House Bill No. 2465 is a reversal of
current labor law and of labor’s position on this issue. Labor was right the first time. .
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In Opposttion to H. 2465 Relative to Written Majority Authorization Cards, Petmcns |
and Other Written Evidence of Collective Bargaining Results o
Before the Joint Committee on Public Service | |
March 19, 2007 i :
Chairman Downing a.nd Chairman Kaufman and Members of the Public Service
Committee: II "
My name is Bill Vernon. Iam the Massachusetts Director of the National Federatlon of II
Independent Business (NFIB) A non-profit, non-partisan organization, NFIB is'the f
nation’s and our state’s’largest small business advocacy group. In Massachusetts, NFIB L
represents thousands of small and independent business owners involved in all types of I
industry, including manufacturmg, retail, wholesale, service, and agriculture, The
average NFIB member has five employees and annual gross revenues of about $450 000.
In short, NFIB represents the small Main Street business owners from across our state.”
On behalf of those smail and independent business employers in the Commonwealth I
urge you to oppose House Bill No. 2465, legislation desrgned to eliminate workers nght
to vote in private on whether to join a union and which union to join. I|
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The current statutory procedure for workers to choose a union for representation in Y
collective bargaining negotlatlons culminates in a fair and orderly secret ballot electron i
monitored and governed by neutral observers. This legislation would replace that i
procedure witha process that culminates in a conversation or argument ina parkmg lotor!
in a private home. Secret ballot elections — where the campaigning ends and voters make
their decisions in pnvate and with dignity — are the cornerstone of American democracy |
and afford the best protection against voter intimidation. :

|| .
Public employees with 1mportant public responsibilities are often most deserving of- [
protection from pressure tactics and intimidation. Provisions in House Bill No. 2465 to l
allow the election process to remain open for one year can only increase the possrbllrty
that inappropriate electioneering tactics will be employed to garner sufficient support ! II

from reluctant or undecided workers. I.
]

Unions once fought hard on behalf of workers to ensure their right to secret ballot 3
elections to choose to form or join an existing union. House Bill No. 2465 is a reversa] of
current labor law and of labor’s position on this issue. Labor was nght the first trme
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March 19, 2007 l |
Chairman Downing and Chairman Kaufman and Members of the Public Service’
Committee: G
My name is Bill Vernon. I am the Massachusetts Director of the National Federation of ;i
Independent Business (NFIB) A non-profit, non-partisan orgamzatlon NFIB is the
nation’s and our state’s largest small business advocacy group. In Massachusetts NFIB
represents thousands of small and independent business owners 1nvolved in all types of
mdustry, including manufacturing, retail, wholesale, service, and agnculture #The
average NFIB member has five employees and annual gross revenues of about $450 000. |
In short, NFIB represents the small Main Street business owners from' across our! state " I
On behalf of those small and independent business employers in the Commonwealth I
urge you to oppose House Bill No. 2465, legislation desngned to ellmlnate workers rlght |
to vote in private on whether to join a union and which union to join. * | i
i

The current statutory procedure for workers to choose a union for représentation'in p
collective bargaining negotiations culminates in a fair and orderly secret ballot election
monitored and governed by neutral observers. This legislation would replace that i
procedure with a process that culminates in a conversation or argument in a parking lot or
in a private home. Secret ballot elections — where the campaigning ends and voters make )
their decisions in prlvate and with dignity — are the cornerstone of American democracy l
and afford the best protection against voter intimidation.

Public employees with important public responsibilities are often most deserving of

protection from pressure tactics and intimidation. Provisions in House Bill No. 2465 to
allow the election process to remain open for one year can only increase the p0551b111ty l
that inappropriate electloneenng tactics will be employed to garner sufficient support 1
from reluctant or undec1ded workers.

Unions once fought hard on behalf of workers to ensure their right to secret ballot
elections to choose to, form or join an existing union. "House Bill No. 2465 i is a réversal of
current labor law and of labor’s position on this issue., Labor was rlght the first t1me
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I
Chairman Downing and Chairman Kaufman and Members of the Public Service' '
Committee: i
My name is Bill Vernon. Iam the Massachusetts Director of the National Federatmn of i
Independent Business (N FIB). A non-profit, non-partisan organization, NFIB is the ’,
nation’s and our state’s largest small business advocacy group. In Massachusetts, NFIB 7
represents thousands of small and independent business owners involved in all types of l
industry, including manufacturing, retail, wholesale, service, and agriculture. The
average NFIB member has five employees and annual gross revenues of about $450,000. -
In short, NFIB represents the small Main Street business owners from across our;state. :
On behalf of those small and independent business employers in the Commonwealth I
urge you to oppose H0use Bill No. 2465, legislation de51gned to eliminate workers right i
to vote in private on whether to join a union and which union to join. i
il
The current statutory procedure for workers to choose a union for representation‘in
collective bargaining negotiations culminates in‘a fair and orderly secret ballot elect:on '
monitored and governed by neutral observers. This législation would replace that :
procedure with a process that culminates in a conversation or argument ina parkmg lot or
in a private home. Secret ballot elections — where the campaigning ends and voters indke
their decisions in pnvate and with dignity — are the cornerstone of Amerlcan democracy I
and afford the best protection against voter intimidation. '

Public employees with important public responsibilities are often most deservmg ‘of
protection from pressure tactics and intimidation. Provisions in House Bill No. 2465 to H
allow the election process to remain open for one year can only increase the p0351b111ty

that inappropriate electloneermg tactics will be employed to garner sufficient support |
from reluctant or undecided workers.

Unions once fought hard on behalf of workers to ensure their right to secret ballot I
elections to choose to form or join an existing union. House Bill No. 2465 is a reversal of .
current labor law and of labor’s position on this issue. Labor was right the first time. i
rl
Thank you. '
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‘and Other Written Evidence of Collective Bargaining Results I'
‘Before the Joint Committee on Public Service ! 1
March 19, 2007- J
1]
Chairman Downing and Chairman Kaufiman and Members of the Publlc Semcei 1
Committee: Y |

1

My name is Bill Vernon. 1am the Massachusetts Director of the National Federatton of :l
Independent Business (NFIB). A non-profit, non-partisan orgamzatlon NFIB is the ‘
nation’s and our states:largest small business advocacy group. In Massachusetts NFIB
represents thousands of small and independent business owners 1nvolved in‘all types of i
industry, including manufacturing, retail, wholesale, service, and agnculture iThe :}
average NFIB member has five employees and annual gross revenues of about $450 000: !
In short, NFIB represents the small Main Street business owners ﬁ'om across our state :I
On behalf of those small and independent business employers in the Commonwealth I
urge you to oppose House Bill No. 2465, legislation des1gned to eliminate workers’ right ||
to vote in private on whether to join a union and which union to join. « | .

: !
The current statutory procedure for workers to choose a union for representation’in I
collective bargaining negotiations culminates in a fair and orderly secret ballot electlon
monitored and govemed by neutral observers. This legislation would replace that
procedure with a process that culminates in a conversation or argument | ina parkmg lot or
in a private home. Secret ballot elections — where the campaigning ends and voters make |
their decisions in private and with dignity — are the cornerstone of American democracy
and afford the best protection against voter intimidation. |

1
Public employees with important public responsibilities are often most deserving of
protection from pressure tactics and intimidation. Provisions in House Bill No. 2465 to
allow the election process to remain open for one year can only increase the possibility |
that inappropriate electloneermg tactics will be employed to garner sufficient support
from reluctant or undecided workers. ,
1
Unions once fought hard on behalf of workers to ensure their right to secret ballot i
elections to choose to form or join an existing union. - House Bill No. 2465 is a réversal of

current labor law and. of labor’s position on this issue? Labor was nght the first t1me
¥ H

Thank you.
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My name is Bill Vernon. Iam the Massachusetts Director of the Nat10nal F edergmon of
Independent Business (N FIB). A non-profit, non-partlsan orga.mzatlon, NFIB 1shthe
nation’s and our state’s' Iargest small business advocacy group. In Massachusetts, NFIB
represents thousands of small and independent business owners 1nv01ved in all types of
industry, including manufactunng, retail, wholesale, service, and agnculture The ; 1
average NFIB member.has five employees and annual gross revenues of about $450 000.
In short, NFIB represents the small Main Street business owners from across our statei
On behalf of those small and independent business employers in the Commonwealth r
urge you to oppose House Bill No. 2465, legislation de51gned to eliminate workers right
to vote in private on whether to join a union and which union to join. I
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The current statutory procedure for workers to choose a union for representation m
collective bargaining negotiations culminates in a fair and orderly secrét ballot electlon
monitored and governed by neutral observers, This legislation would replace that
procedure with a process that culminates in a conversation or argument in a parkmg lot or
in a private home. Secret ballot elections — where the campaigning ends and voters make
their decisions in pnvate and with dignity — are the cornerstone of American democracy |
and afford the best protection against voter intimidation.

Public employees with important public responsibilities are often most deservmg of

protection from pressure tactics and intimidation. Provisions in House Bill No. 2465 to
allow the election process to remain open for one year.can only increase the p0531b111ty
that inappropriate electioneering tactics will be employed to garner sufficient support 8
from reluctant or undécided workers. |’ .

Unions once fought hard on behalf of workers to ensure their right to secret ballot i
elections to choose to form or join an existing union. House Bill No. 2465 is a reversal of - .
current labor law and of labor’s position on this issue.’ Labor was nght the first tlme
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RICHARD M. ROGERS
Executive Secretary-Treasurer

LOUIS A. MANDARINI, JR.
President

March 12, 2007

Dear Representative,

The freedom to join a union is a fundamental union right protecteé by our
constitutional freedom of association, our nation’s labor laws, and;
international human rights laws, inctuding the 1948 Universal Deéclaration
of Human Rights. In the United States the right to form a union has been
senously eroded resulting in a system where employer harassment
1nt1m1dat10n and termination of workers are standard practice in umon

organizing drives.
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PATRICIA ARMSTRONG
Vice-President !’
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Last year the Massachusetts Legislature took a positive step by. passing the

‘Ma_]orlty Authorization’ bill, which would have allowed for union,
recogmtlon when a majority of employees sign authorization cards.
Unfortunately former Governor Romney vetoed the bill at the end'of the
2005- 2006 legislative session. The committee on Public Service will soon
be condumctmg a hearing on the ¢ Majority Authorization® bill and we urge

you-to work for swift passage of this legislation.

In Congress the ‘Employee Free Cho1ce Act’ has passed the House of i
Representatlves This initiative to reform our national labor laws is of the

utmost 1mportance to orgamzcd labor. We are asking you to lend your
support to this effort by signing the enclosed pledge. The AFL- CIQ has set
a-goal of collecting thousands of pledges from elected officials to :

1
demonstrate the wide spread support that ‘Employee Free Choice Aer !
enjoys as'we fight to restore the freedom to join unions.

Sincerely,
’-?

Richard M Rogers
Executive Secretary-Treasurer

BELMONT BOSTON BROOKLINE CAMBRIDGE CHELSEA
MELRGSE NEEDHAM NEWTON REVERE SOMERVILLE
WELLESLEY WESTON WINCHESTER WINTHROP
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EVERETT LEXINGTON ! uNcowN
STONEHAM. WALTHAM ;. WATERTOWN
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i

AN ACT I !

i
To amend the NationaliLabor Relations Act to establish an efficient system to

enable employees to form, join, or assist labor organizations, to provide for

mandatory injunctions for unfalr labor practices during organizing efforts! and for
other purposes. i

i
I
!
g |
ul
Be it enacted by the Senate and House of Representatfves of thé. United i

States of Amenca in Congress assembled, i

SECTION 1..SHORT TITLE. /

This Act may be cited as the ° EmployeeFrea Chaice Act of 2007". -
O SEC. 2. STREAMLINING UNION CERTIFICATION. |

(@) In General Sectlon 9(c) of the National Labor Relations Act (29 u.s.c.
159(c)) is: amended by adding at the end the following: ni ]
*(6) Notwrthstandmg any other provision of this section, whenever} a petition
shall have been f‘led by an employee or group of employees or any mdlwdual
or tabor orgamzatlon acting in their behalf alleging that a maJonty of g
employees in a unit appropriate for the purposes of collectlve bargammg wish
to be represented: by an individual or labor organization for such. purposes
the Board shall investigate the petition. If the Board finds that a=maJor|ty ofI
the émployees in a unit appropriate for: bargamlng has S|gned validy, 1
authorizations desngnatmg the individual or labor organlzatlon specified in the
petition as their bargammg representative and that no other lndlwdual or I
labor organization is currently certified or recognized as the exclusrve '
representative of any of the employees in the unit, the Board shall not dlrect
an election but shall certify the individual or labor organlzation as the
representative described in subsection (a). l |
*(7) The Board shall develop guidelines-and procedures for the, de5|gnat|on .
by employees of:a bargaining representative in-the manner described in -
paragraph (6). Such guidelines and procedures shall include-- || '
*(A) modél “collective bargaining authorization language that may: be 1

used for purposes of making the designations descrlbed in: paragraph ‘ '
(6); and

I ——
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Labor Union Recognition Procedures:
Use of Secret Ballots and Card Checks

‘Summary

The National Labor Relations Act of 1935 (NLRA) gives private sector workers
the right to join or form a labor union and to bargain collectively over wages, hours,
and working conditions. An issue before Congress is whether to change the
procedures under which workers choose to join, or not join, a union.

Under current law, the National Labor Relations Board (NLRB) conducts a
secret ballot election when a petition is filed requestmg one. A petltlon can be filed
by a union, employees, or an employer. Employees or a union may request an
election if at least 30% of employees have signed a petition or authorization cards
(i.e., cards authorizing a union to represent them). The NLRA does not require secret
ballot elections, however. An employer may voluntarily recognize a union when
presented with authorization cards signed by a majority of employees. An employer
may also enter into a card check agreement with a union before organizers begin to
collect signatures.

Legislation introduced in the 109™ Congress, H.R. 874, would require secret
ballot elections for union certification. Other legislation, S. 842 and H.R. 1696,
would require the NLRB to certify a union if a majority of employees sign
authorization cards (i.e., card check recognition).

In general, proponents of secret ballot elections argue that, unlike signing an
authorization card, casting a secret ballot is private and confidential. Unions argue
that, during a secret ballot campaign, employers have greatér access to employees.
Employers argue that, under card check recognition, employees may only hear the
union’s point of view. Employers argue that employees may be misled or pressured
into signing authorization cards. Unions argue that, during a secret ballot campaign,
employer threats and intimidation may cause some employees to vote against aunion.
Unions argue that card check recognition is less costly than a secret ballot election.
Employers argue that, in the long run, unionization may be more costly to employees,
because of union dues and fewer union jobs.

Universal card check recognition may increase the level of unionization, while
mandatory secret ballot elections may decrease it. Research suggests that the union
success rate is greater with card check recognition than with secret ballots, that
unions undertake more union drives under card check recognition, and that the union
success rate under card check recognition is greater when a card check campaign is
combined with a neutrality agreement (i.e., an agreement where the employer agrees
to remain neutral during a union organizing campaign).

To the extent that mandatory secret ballots or universal card check recognition
would affect the level of unionization, the economic effects may depend on how well
labor markets fit the model of perfect competition. Universal card check recognition
may reduce earnings inequality -— if more workers are unionized. Mandatory secret
ballot elections may increase inequality — if fewer workers are unionized. This
report will be updated as issues warrant.
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Labor Union Recognition Procedures:
Use of Secret Ballots and Card Checks

The National Labor Relations Act of 1935 (NLRA) gives private sector workers
the right to join or form a labor union and to bargain collectively over wages, hours,
and working conditions.! An issue before Congress is whether to change the
procedures under which workers choose to join, or not join, a union.

This report begins with a summary of legislation that would, if enacted, change
existing union recognition procedures. The report then reviews the rights and
responsibilities of employers and employees under the NLRA. The report then
examines the potential impact of changes in union recognition procedures. Finally,
the report considers whether there is an economic rationale for granting workers the
right to organize and bargain collectively.

A

Legislation and NLRB Action

Legislation has been introduced in the 109" Congress that would, if enacted,
change union recognition procedurcs In addition, the National Labor Relations
Board (NLRB) is currently reviewing two cases that may affect recognition
procedures under a card check agieement.?

-
-

H.R. 874, the “Secret Ballot Protection Act of 2005,” would require a secret
ballot election for union certification. The bill would make it an unfair labor practice
for an employer to recognize or bargain with a union that has not been selected by a
majority of employees in a secret ballot election conducted by the NLRB. It would
also be an unfair labor practice for a union to cause or attempt to cause an employer
to recognize or bargain with a union that has not been chosen by a majority of
employees in a secret ballot election. H.R. 874 was introduced by Representative
Charlie Norwood and has been referred to the Subcommittee on Employer-Employee
Relations of the House Committee on Education and the Workforce.

'S. 842 and H.R. 1696, the “Employee Free Choice Act,” would require the
NLRB to certify a union if a majority of employees sign authorization cards (i.e.,
cards authorizing a union to represent them). The bill would also establish
procedures for reaching an initial contract agreement. If a union and employer cannot
reach an agreement within 90 days (or a longer period if agreed to by both the union

! The NLRA is also known as the Wagner Act, after Sen. Robert Wagner of New York who
sponsored the bill in the Senate. Rep. William Connery of Massachusetts sponsored the bill
in the House of Representatives.

? This section uses terms — unfair labor practices and neutrality agreements -— that are
described below in the section on “The National Labor Relations Act.”

—
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and employer), either party could request mediation by the Federal’ Medlatlonuand .

Conciliation Service (FMCS). Disputes that cannot be settled through mediation
would be subject to bmdmg arbitration. The legislation would increase penaltles for
employer wolatlons of certain unfair labor practices committed dunng a umon

organizing campaign or during negotiation of a first contract. S. 842 was mtroduced '

by Senator Edward Kennedy; H.R. 1696 was introduced by Representatlve George
Miller, The Senate measure was referred to the Committee on Health Education,
Labor, and Pensmns The House bill was referred to the Committee on Educatlon
and the Workforcei

i2

NLRB ;

" The NLRA is administered and enforced by the NLRB, which is an mdepensdent
federal agency that consists of a five-member board and a GeneraliCounsel. The
five-member board resolves objections and challenges to secret ballot elections. It
also hears appeals of unfair labor practices and resolves questions about the
composition ofbafémmng units. The General Counsel’s office conducts secrét ballot
elections, investigates complaints of urnfair, labor practices, and supervises the

NLRB’s reglonal and other field offices.* * i:

1]

Under current Iaw if a union has been certified by the NLRB in a secret baIlot
election, the certification is binding for at least one year. During this period, petitions
for a decertification election are dismissed. Once 2 union and employer enter into a
first contract, petltlons are subject to.a “contract bar.” A contract of three years or
less bars an elect1o'? for the period covered by the cont:ract 5

The NRLB i§ currently reviewing two cases where bargaining unit employees
filed a decertlﬁcatlon petition within weeks after the employer recogmzed a union
under a card check agreement: In the first case, the United Auto Workers (UAW)
and Metaldyne Corporatlon entered into a card check and neutrality agreement in
September 2002. Metaldyne recognized the UAW:as the bargaining’ representatlve
of production and} maintenance workers at its St. Marys, Pennsylvania plant in
December 2003. :In the second case, the UAW and Dana Corporat:on entered into
a card check and neutrality agreement in August 2003. The company, recogmzed the
union at its Upper S!,andusky Ohio plant in‘ December 2003,

Ei |i: l‘ - II
my h
iy ! i b LS 1]

3 While not relatedito union recognition procedures,!EH R. 1748, the “Umon Member
Freedom from Str1kes Act of 2005,” would make it an tnfair labor practice for. a umon to

-strike over a contract dispute unless employees have voted by secret ballot to: re_]ect the

employer’s last contfact proposal. H.R. 1748 was introduced by Rep. Charhe Norwood and
was referred to the House Committee on Education and the Workforce. i g il

4 National Labor Relz|1tlons Board, Basic Guide to the National Labor Relations Act, U.S!
Govt. Print.-Off,, 1997, p. 33, available at [http://www.nlrb.gov], (Hercafter cited as
NLRB, Basic Gmde.to the NLRA.) William N. Cooke, Union Orgamzmg and Public
Policy: Failure to Secure First Contracts (Kalamazoo, ML, W.E. Upjohn Instltute) 1985
p- 85. 1 &

S NLRB, Basic Guidé o the NLRA, p. 10 "
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In both the Dana and Metaldyne cases, the UAW and the employers entered into
card ¢heck and neutrality agreements before authorization cards were collected. The
signatures were validated by a'neutral third party. In both cases, employees filed
decertification petitions after the UAW was recognized but before an agreement was
reached ona contract. Regional NLRB directors dismissed both petitions, saying that
“a reasonable time” had not passed since the UAW was recognized as the workers’
bargammg representative. Employees at both companies petitioned the NLRB to
review the dismissals. The employees are represented by the National Right to Work
Legal Defense Foundation. The NLRB granted the request, saying that the issue is
whether voluntary recognition should prevent employees from filing a decertification
petition within a reasonable time in cases where an employer and union enter into a
card check agreement.® The NLRB has indicated that decisions in the two cases are
not expected before spring 2005,

The National Labor Relations Act

The NLRA, as amended, provides the basic framework governing labor-
management relations in the private sector.’ The act begins by stating that the
purpose of the act is to improve the bargaining power of workers:

The inequality of bargaining power between employees ... and employers ...
substantially burdens and affects the flow of commerce, and tends to aggravate
recurrent business depressions, by depressing wage rates and the purchasing
power of wage earners ... and by preventing the stabilization of competitive wage
rates and working conditions within and between industries....

It is hereby declared to be the policy of the United States to’climinate the causes
of certain substantial obstructions to the free flow of commerce and to mitigate
and eliminate these obstructions when they have occurred by encouraging the
practice and procedure of collective bargaining...."°

§ National Labor Relations Board, Order Granting Review, June 7, 2004, Cases 8-RD-1976,
6-RD-1518, and 6-RD-1519, available at [http://www.nlrb.gov/nlrb/shared_files/
decisions/341/341-150.pdf]. Bureau of National Affairs, “NLRB 3-2 Agrees to Review
Dismissal of Petitions Filed Shortly After Recognition,” Daily Labor Report, no. 110, June
9, 2004, p. AA-1.

7 Bureau of National Affairs, “Battista Tells Labor Law Conference Neutrality Ruling Not
Likely Before Spring,” Daily Labor Report, no. 216, Nov. 9, 2004, p. C-1.

¥ The General*Counsel of the NLRB has proposed that employees be allowed to file a
decertification petition within 21 days following an employer recognition of a union under
a card check agreement. The decertification petition would have to be signed by at least
50% of bargaining unit employées. Bureau of National Affairs, “Rosenfeld Discusses
Voluntary Recognition, Decertification Bar During Labor Law Forum,” Daily Labor Report,
no. 224, Nov. 22, 2004, p. A-7.

® More specifically, the NLRA applies to employers engaged in interstate commerce. 29
U.8.C. § 152(6).

1929 US.C. § 151. Many economists argue that there is not an inequality of bargaining
(continued...)
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The NLRA gives workers the right to join or form a labor union and to bargam .

collectively over wages, hours, and working conditions through a representatlve of
their choosing. Under the act, workers also have the right not to join a umon l To
protect the rights of employers and employees, the act defines certam act1v1t1es as

unfair labor practlces 1112 .
’ ll

The NLRA does riot apply to railroads; airlines; federal, state and local .

governments; agricultural laborers; family domestic workers superwsors

independent contractors; and others." ; f
°E

Forming or Joining a'Union. !

b

i . i o . Lo
Employees may form or join a union either through a successful secret ballot
election or through voluntary recognition. Under some circumstances, .the five-
member board may order an employer to bargain with a union, even though the union

lost a secret ballot elect1on . l

_ Secret Ballot Elections. The NLRB conducts a secret ballot election when
a petition is filed requestmg one. A petition can be filed by a union, employees or
an employer Employees or a union may petition the NLRB for an election if at least
30% of employees have signed a petition or authorization cards. An employer may
file a petition if a umon has claimed to represent a majority of its employees and has

l.
- = - .

b Y il !E

. “

+ B i a oo [
. : "

h
b

10 ( .continued) " J ll
power between employers and employees. For example, see Morgan O. Reynolds Power
and Privilege: Labor Unions in America, (N.Y.,-Universe Books, 1984),-pp. 59-62; fand
Morgan O. Reynolds‘ “The Myth-of Labor’s Inequahty of Bargammg Power, Journa! of
Labor Research, vol. 12, spring 1991, pp. 168-183." The argument that workers and
employers have equal bargaining power is generally based on the premise that labor markets
fit the economic model of perfect competition. See the section below on whether there is
an economic rationale for granting workers the right to’ ) organize and bargam collectlvely

" NLRB, Basic Guide to the NLRA, p. 1. !i" 1. ll .

" The Labor Management Relations Act of 1947 (the Tafi-Hartley Act) ameénded the NLRA
to add language that _employees have the nght to refrain from j Jommg afumon unless a
collective bargaining agreement with a union security agreement is in effect.E A union
security agreement may require bargaining unit employees to jom the umon after bemg
hired (i.e., a union shop) or, if the employee is not required to join the “union, to pay a
representation fee to the union (i.e., an agency shop).» Under Section l4(b) of the Taft:
Hartley Act, states may enact nght-to-work laws, which do not allow,,umon secunty
agreements. Michael Ballot, Laurie Lichter-Heath, Thomas Kail, and Ruth Wang,'] qLabor—
ManagementReIanons ina Changing Environment, (New York, John Wlley and Sons Inc.}

1992), pp. 265-268. L ; &k

3 NLRB, Basic Guide to the NLRA, p. 37. A
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sought to bargain with the employer on behalf of the workers.'* The NLRA does not
provide a specific timetable for holding an election.

After a petition is filed requesting an election, the employer and union may
agree on the time and place for the election and on the composition of the bargaining
unit, If an agreement is not reached between the employer and union, a hearing may
be held in the regional office of the NLRB. The regional director may then direct that
an election be held.” The regional director’s decision may be appealed to the five-
member board."

In a secret ballot election, employees choose whether to be represented by a
labor union. If an election has more than one union on the ballot and no choice
receives a majority of the vote, the two unions with the most votes face each other
in a runoff election. '

The right of an individual to vote in an NLRB election may be challenged by
either the employer or union. If the number of challenged ballots could affect the
outcome of an election, the regional director determines whether the ballots should
be counted. Either the employer or union may file objections to an election, claiming
either that the election or the conduct of one of the parties did not meet NLRB
standards. A regional director’s decision on challenges or objections may be
appealed to the five-member board."”

A union and employer may also agree to a secret ballot election conducted by
a third party, such as an arbitrator, clergyman, or mediation board.'®

The NLRB also conducts elections to decertify unions that have previously been
recognized. A decertification petition may be filed by employees or a union acting
on behalf of employees. A decertification petition must be signed by at least 30% of
the employees in the bargaining unit represented by the union. A secret ballot
election is required for decertification.”

1429 U.S.C. § 159(c). National Labor Relations Board, Annual Report of the National
Labor Relations Board, for the Fiscal Year Ended September 30, 2004, U.S. Govt. Print.
Off., Apr. 29, 2005, available at [http://www.nlrb.gov], pp. 45, 193-195. (Hereafter cited
as NLRB, Annual Report, Fiscal Year 2004.) National Labor Relations Board, The NLRB:
What it is, What it Does, National Labor Relations Board, p. '3, available at
[http://www.nlrb.gov], NLRB, Basic Guide to the NLRA, p. 8.

1S NLRB, Basic Guide to the NLRA, pp- 8-9. Stephen L Schlossberg and Judith: A. Scott,
Organizing and the Law, 4th ed., Bureau of National Affairs, Washington, 1991, pp. 192-
195. (Hereafter cited as Schlossberg and Scott, Organizing and the Law.)

16 NLRB, Basic Guide to the NLRA, p. 36.
'" NLRB, Annual Report, Fiscal Year 2004, pp. 5, 190, 193.
'® Schlossberg and Scott, Organizing and the Law, p. 176.

' NLRB, Annual Report, Fiscal Year 2004, p. 45. National Labor Relations Board, The
National Labor Relations Board and YOU: Representation Cases, p. 2., available at
[bttp://www.nlrb.gov], House, Committee on Education and the Workforce, Subcommittee

(continued...)
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Number of NLRB Elections. Table 1 shows, the number-of secret b;llot
elections conducted by the NLRB in FY1994 through FY2004. In FY2004] the
NLRB conducted 2,826 eléctions. Unions won 51.2% of these elections, Wthh was
up from 44.4% in FY1994. Certification of a union by the NLRB does not require

" that a union and employer reach a contract agreement.? I

| I
In most elections conducted by the NLRB, the employer and union agree on the
composition of the bargaining unit and-on the time and place for an election: Ifi
FY2004, of the 2,826 electlons conducted, 2,312 (or 81.8%) were based on
agreements between the parties.?* _ e

=i
Although tlfe NLRA does not provide a specific timetable for holding an
election, most eléctions are held within two months of the filing of a petluon" In
FY2004, 93.6% of initial representation elections were conducted within 56 days of
filing a petltlon ‘ . . i

In FY2004 ob]ectlons were filed in 242, or 8.6%, of the 2,826 clectlons
conducted. Most (61.2%) of the objections were ﬁled by unions. The remamder
were filed by cmployers (37.6%) or by both parties.? .

L

For demsmnsgreached in FY2004, it took a.median of 133 days between a
reglonal hearing; ‘on a contested election and a decision from the five-member
board 242 w B " oo

5 H i

- H L} 5
d
wil} ; )

&

. .',‘9( continued) |, T f

on: Employer—Employee Relations, H.R. 4343, Secret Ballot Protecnon Act of 2004,
hearings, 108" Congress second session, Serial No. 108 70, Sept. 2004, (Washington, U.S.
Govt. Print. Off.,) pii11. (Hereafter cited as House Educahon and the Workforce, A.R.
4343, Secret Ballot Protectton Act of 2004.) ; 1 Il

20 Some evidence indicates that within three years of winning an election; approximately
one-fourth of umons have not reached a first contract with the employer. ThomasF. Réed,
“Union Attammentg of First Contracts: Do Serv1ce Unions Possess. a Competmve
Advantage?” Journal of Labor Research, vol. 11, all{1990, pp., 426, 430 William N,
Cooke, “The Failure to Negotiate First Contacts: Determinants and Pollcy Impllcatlons,"
Industrial and Labor Relattons Review, vol. 38, Jan. 1985 p. 170. L] n Il i .

-

B
3

a NLRB, Annual Report ‘Fiscal Year 2004, Table llA “; w "

L
2 Natlonal Labor Relatlons Board, General Counsel, Summaty of Opemnons F rscal Year
2004, Dec. 10, 2004!p. 7, available at [http://www.nlrb.gov]. 1 L

[ 1]
B NLRB, Annual Report, Fiscal Year 2004, Table 11C.
24 Ibid., Table 23. . " § i

25 An analysis by thé General Accounting Office (GAQ) of cases appealed to the ﬂve-
member board found that among cases closed between 1984 and 1989 the mcdlan time ﬁ-om

the date of regional: action on an appeal to a decision by the board was between 190 and 256 |

k

days. U.S. General Accountmg Office, National Labor Relations Board: Acnon Needed 2

Improve Case-Processing Time at Headquarters, Report HRD-91-29, Jan. 1991, pp321:22.,

The General Accounting Office is now called the Government Accountability Ofﬁ]ce ! .

i
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Table 1. Number of Representation Elections Conducted.
by the NLRB, FY1994-FY2004

f‘ e ] ~ Number of: | ; :Number of © Percent of,4%:
- ;_ Flscal Year e ﬁElectlons Electlons ‘Won Elcctlons “Won'"*
Hegt 2 < Conducted ., || ¥ by Unions ;- |, -by'Unions:
2004 2,826 1,447 51.2%
2003 . 3,077 1,579 .. .. 51.3%
2002 3,151 . 1,606 51.0%
2001 3,975 ' 1,591  40.0%
2000 3,467 . 1,685 ' 48.6%
1999 3,743 ... | 1,811 48.4%
1998 4,001 1,856 46.4%
1997 3,687 1,677 45.5%
1996 3,470 1,469 . 423%
1995 3,632 1,611 44.4%
1994 3,752 1,665 . 44.4%

Source: National Labor Relations Board, Annual Report of the National Labor Relations Board, for
the Fiscal Year Ended September 30, 2004, U.S. Govt Print. Off,, Apr. 29, 2005, available at
[hitp://www.nlrb.gov], p. 20. National Labor Relations Board, Annual Report of the National Labor
Relations Board, for the Fiscal Year Ended September 30, 2003,U.8. Govt Print. Off., Apr. 20, 2004,

available at [http://www.nlrb.gov], p. 18.

Note: The number of elections conducted includes elections that resulted in a runoff or rerun.

Voluntary Recognitions. The NLRA does not require secret ballot
elections. An employer may voluntarily recognize a union when presented with
authorization cards signed by a majority of employees. An employer may also enter
into a card check agreement with a union before organizers begin to collect
signatures. A card check agreement between a union and employer may require the
union to collect signatures from more than a majority (i.e., a supermajority): of
bargaining unit employees.” A neutral third party often checks, or validates,
signatures on authorization cards. A collective bargaining contract may include a
card check arrangement for unorganized branches or divisions of a company.”

Bargalining Orders. Under some circumstances, an employer may be ordered
to bargain with a union even though the union lost the election. . If the five-member
board determines that “pervasive” employer violations of unfair labor practices
undermined the election and if a majority of employees signed authorization cards,
the board may order the employer to bargain with the union. The union must file

% One study of card check agreements found that, under some agreernents, a union needed
signatures from at least'65% of bargaining unit employees. Adrienne E. Eaton and Jill
Kriesky, “Union Organizing Under Neutrality and Card Check Agreements,” Industrial and
Labor Relations Review, vol. 55, Oct. 2001, p. 48. (Hereafler cited as Eaton and Kriesky,
Union Organizing Under Neutrality and Card Check Agreements.)

7 Ibid,, p. 48.

[
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objections tothe electlon and file unfair labor practice charges against the employer

(Sece the dlscussmn' of “Unfair Labor Practices” below.) ) ;,
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Neutrality Ag reements. A card check arrangement may be combmed w1th
a neutrality agreement. Not all neutrality agreements are the same. But, in general
an-employer agrees to remain neutral during a union organizing campalgn The
employer may agree not to attack or criticize the union, while the union may agree
not to attack or criticize the employer. The agreement may allow managers to answer

questlons or prov1de factual information to employees. A neutrality agreement may .,

give a union access to company property to meet_with employees and dlstnbute

1

£

I,

£

literature. An employer may also agree to give the union a list of employee names :
and addresses. A’ neutrahty agreement may cover organizing drives at new branches

of the company. B ‘ - il

The NLRB does not collect data on voluntary recognitions.; The FMCS

however, is involved in voluntary recognitiofs. The FMCS was created bythe Labor .
Management Relations Act of 1947 (the Taft-Hartley Act). The main purposé of the

FMCS is to medlate collective bargaining agreements. FMCS mediators act as a
neutral third-party to help settle issues during the bargaining process.*' Some of the
requests received by the FMCS are for mediation where an employer has voluntanly
agreed to negotlate with a union. Table 2 shows the number of voluntary
recogmtlons for : r FY1996 to FY2004, where the FMCS helped mediatesa first
contract. Cases where an employer voluntarily recognized a union and reached a first
contract without FMCS assistance are not included in these numbers. Therefore, the
actual number of voluntary recognitions is probably greater than the numbers shown
in Table 2: ) Ni I '

i# moos g
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s If employer unfair labor practices make it. unhkely that a fair election can be held];the

"board may issue a bargalmng order without holding an election. Bruce S. Feldacker, Labor

Guide to Labor Law,(3rd ed., Prentice Hall, Englewood Cliffs, N.J., 1990), pp. ;90-93 :
(Hereafter “cited as Feldaclcer Labor Guide to Labor Law.) Schlossberg and Scott
Organizing and the Law, pp. 180-181. i .

* Eaton and Kriesky, Union Organizing Under Neutrality and Card CheckAgreements,! PpP.
47-48. Charles 1. Cohen, “Neutrality Agreements: Will the NRLB. Sanction Its Qwn
Obsolescence?” The 'Iabor Lawyer, vol. 16, fall 2000, pp. 203-204. James J. Brudney,
Neutrality A greements and Card Check Recognition: Prospects Sor Changing Paradigms;
Public Law and Legal Theory Working Paper Series No. 28, Nov. 2004, Pp: 5-6, avallable
at [http://.www.law, bepress com/osulwps]. (Hereafter cited as Brudsey, Neutrahry
Agreements and Card Check Recognition.) . *5 H i [l

i3
%0 1t has been argued that under the NLRA, neutrality and card check agreements, Imay be-
unlawful. See Arch Stokes, Robert L. Murphy, Paul E. Wagner, and David S. Sherwyn
“Neutrality Agreements How Unions Organize New Hotels Without an Employee Ballot »
Cornell Hotel andRestaurantAdmm1stranon Quarterly, vol. 42, Oct.-Nov. 2001 pp 91-94
A counter argument can be found'in Brudney, Neutrality Agreements and Card; Check
Recognition, pp. 28-53. -

3 Federal Medlatlon and Conciliation Service, Annual Report, Fiscal Year 2004 _p-£29,
available at [http://.www.fmcs.gov]. 1 N El x

Lg
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Table 2. Number of Voluntary Recognitions in Which the
Federal Mediation and Conciliation Service (FMCS) Provided
Assistance for Initial Contracts, FY1996-FY2004

[ - meevar 0 g L N“izf‘é’:é'o‘;fnﬁiﬂ?.?‘afe?’ L
2004 258
2003 240
2002 _ 273
2001 420
2000 | 381
1999 | 260
1998 227
1997 249
1996 173

Source: Federal Médiation and Conciliation. Service, Annual Report, Fiscal Year 2004, p. 18,
available at [http://.www.fimcs.gov]. -Federal Mediation and Conciliation Service, Anaual Report,
Fiscal Year 2000, p. 39, available at [http://.www.fimcs.gov].

Organizing Campaign Rules. Campaign rules differ for employees, union
organizers, and employers " Rules also differ for soliciting union support (e.g.,
expressing support for a union or distributing authorization cards) and for distributing
literature, Because of exceptlons to the basic rules, the rules that applyto a specxfic
union organizing campaign may differ from the general rules described here.”

Employees. During work hours, employees can caﬁ?paign for union support

from their coworkers in both work and nonwork areas (e.g., coffee rooms or the .

company parking lot). But employees can only solicit support on their own time
(e.g., lunchtime or breaks). If an employer does not-allow the distribution of
literature in work areas, employees may only distribute union literature in nonwork
areas. If an employer allows the distribution of other kinds of literature in work
areas, employees may also distribute union literature in those areas.

Union Organizers. In general, union organizers cannot conduct an
organizing campaign on company property. Organizers may be allowed in the
workplace if the site is inaccessible (e.g., a logging camp or remote hotel) or if the
employer allows nonemp]oyees to solicit on company property. Organizers may
meet with employees on union property. They may also meet with employees and
distribute literature in public areas on employer property (e.g., a cafeteria or parking
lot) or in public areas (e.g., sidewalks or parking areas). Organizers may also contact

¥ Unless noted otherwise, this section is based on: Schlossberg and Scott, Organizing and
the Law, pp. 45-55; Feldacker, Labor Guide to Labor Law, pp. 74-79; and Brudney,
Neutrality Agreements and Card Check Recognition, p. 8.

™)
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employees at home by phone or mail or may visit employees at home ? Under a
neutrality agreement an employer may allow organizers onto company property

Employers. Employers may campaign on company property. Employers may
require employees to attend meetings during work hidurs where management can glve
its position on unionization. These meetings are generally called ‘captive audiefice”
meetings. Employers cannot hold a captive audience meeting during the 24-hour
period before an electron Supervisors can give employees written information
(mcludmg memos z:nd letters) and hold individual meetings with employees fi

Cor'porate 'Campafgns To gain'an agreement from an employer for a ﬂard
check campaign — poss1bly combined w1th a neutrality agreement —- unions
sometimes engage | in “corporate campaigns.” A corporate campaign may ; mclude a
cali for consumers to boycott the employer; rallies and picketing; a pubhc relatrons
campaign (e.g., press releases, Internet postings, news conferences, or newspaper ; fand
television ads); leglslatlve initiatives; charges that the employer has violated labor or
other laws; public’support from political; civic, and religious leaders and other
strategies.’ E iE _

Unfair Labor Practices. To protect the rights of both employees land
employers the- NLJI;;A defines certain act1v1t1es as unfair labor practrces l.

Employers %Employers have the right to campaign against a union. But an

o employer cannot restram or coerce employees in their right to form orjoina umon

An employer cannot threaten employees with the loss of jobs or benefits if they \l/ote

<for a union or _]0111 a union. An employer cannot threaten to close a planlt if
> ‘employees choose to be represented by a unién. An employer cannot raise wages to

discourage workers from joining or forming a union. An employer cannot
"discriminate agamst employees with respect to the conditions of employment (e g
fire, demote, or give : unfavorable work assignments) because of umon actrvrtres I’An

g : i II

¥ 'z K

* w
* Under what is known as the “Excelsior” rule, within seven days after‘the NLRB has
directed that a representatmn election be held or after a union and employer have agreed to
hold an election, an employer must provide the regronal director of the NLRB a list of the
names and addresses of employees eligible to vote in the election. This list is made
available to all partles National Labor Relations Board, Office of the Genéral Counsell4n
Outline ofLawandProcedures in Representation Cases, U.S. Govt. Print. Off.,, Apr, 2002,
p-251. U.S: Departments of Labor and Commerce, Fact Finding Report: C’ommzssron on
the Future of Worker—Management Relations, May 1994, p. 68. The!latter report is

popularly catled the “Dun10p report,’ > after former Secretary of Labor John T. Dunlop, who *

chaired the commission. i 3 I

% A union may engage in a corporate campaign to achieve other obj ectlves ‘e.g., 4 contract

-agreement, Charles R. Perry, Union Corporate Campaigns Philadelphia, Industnal“".

Research Unit, Wharton School, University of Pennsylvania, 1987, pp. 1- 8, 37-534

%% For differing views on corporate campaigns, see U.S. Congress, House' Commrttee on,

Education and the Workforce, Subcommittee on Workforce Protections, Campulsor:y Union
Dues and Corporate, Campatgns, hearings, 107* Congress, second session, Senal}\lo 107-.
74, Washington; U.S! Govt. Print. Off,, July 23, 2002. ™ s “
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employer must bargain in good faith with respect to wages, hours, and working
conditions.*

Unions. Employees have the right to organize and bargain collectively. But
a union cannot restrain or coerce employees to-join or not join a union. A union
cannot threaten employees with the loss of jobs if they do not support union
activities. A union cannot cause an employer to discriminate against employees with
respect to the conditions of employment. A union must bargain in good faith with
respect to wages, hours, and working conditions. A union cannot boycott or strike
an employer that is a customer of or supplier to an employer that the union is
attempting to organize.”’

An unfair labor practice may be filed by an employee, employer, labor union,
or any other person. After an unfair labor practice charge is filed, regional staff of
the NLRB investigate to determine whether there is reason to believe that the act has
been violated. If no violation is found, the charge is dismissed or withdrawn. Ifa
charge has merit, the regional director first seeks a voluntary settlement. If this effort
fails, the case is heard by an NLRB administrative law judge. Decisions by
administrative law judges can be appealed to the five-member board.*®

Figure I showsthetrendin Figure 1. Unfair Labor Practice Charges,
the number of unfair labor Fiscal Years 1970-2004
practice charges filed for |- A
FY1970to FY2004. During this |**°
period, the number of charges
filed peaked at 44,063 in |.wew

| yAY
FY1980. The number stood at / v\,\/\/\\
26,890 in FY2004. In FY2004, 4

39.1% of the charges filed were |*™
found to have merit’® In
FY2004, 74.3% of charges were  |zo000
filed against employers (by
unions or individuals) and 25.7%
were filed against unions (by |**T
employers or individuals).* '

Q LINCIL I B O B N e e o e e
1970 1975 1680 1865 1990 1995 2000 2004

Source: NLRB, Annuaf Reports, various years,

% NLRB, Basic Guide to the NLRA, pp. 14-22.
¥ Ibid, pp. 23-32.
% NLRB, Annual Report, Fiscal Year 2004, p. 6. NLRB, Basic Guide to the NLRA, p. 36.

¥ From FY 1970 to FY 2004, the percent of unfair labor practice charges found to have merit
ranged from about 30% to 40%. NLRB, 4Annual Report, various years.

~

“ The percentage calculations do not inctude 29 alleged “hot cargo” agreements. Under the
! {continued...)
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- Remedies. The NLRA attempts to prevent and remedy unfair labor practices. ,

i The purpose of the actisnot fo punish employers, unions, or individuals who commit
unfair labor practlces The act allows the NLRB to issue cease-and-desist orders to
stop unfair labor practices and to order remedies for violations of unfair labor
practices. If an employer improperly fires an employee for engaglng in umon_
activities, the employer ay be requrred to reinstate the employee (to their | pl'lOl' or
equivalent job) with back pay. If a union causes a worker to be fired:’the union may .

be responsrble for the worker’s back pay.*"% . E [

-

Impact of Changes in Recognition Pro_ceduresil :

Changes in umon recognition procedures may affect the level of umomzatlon
in the United States ' This section summarizes the most common arguments made
in favor of requmng secret ballot elections and the arguments made in support of
universal card check recognition: The section also Teviews research on the effect of ,
different umon rec%gmtlon procedures on union success rates. " 51

The most common arguments made by the proponents of universal card check
recognltlon and the Pproponents of mandatory secret ballot elections are summarized

«~ «in Table 3. In. general proponents of secret ballot elections argue that, unhke
signing an_ authorization card, casting a secret ballot is private and conﬁdentral ,
Unions argue that; dunng a secret ballot campaign, employers have greater access to !
employees (e.g., captlve audlence  meetings and access to employees on company 3
¢ ) .property). Employers argue that, ‘under card check recognition, employees may only
) .hear the union’s pornt of view. Employers argue that employees may be misled or .
pressured into srgmng authorization cards. Unions  argue that, during a secret ballot
campargn, emponer threats or intimidation " may; *cause -some employees to vote
against a union. Unions argue that card check recognition is less costly than a secret
ballot election. Employers argue that, in the long run, umomzatlon . may bé more )
L4 { L
9 (.. contmued) Fws - L T
NLRA, it is"an unfalr labor practice for an einployer and union to agree that the employer
will not do business w1th another employer. NLRB, Annual Report, Fiscal Year 2004, p..
3, Table 2. ‘NLRB, Basic Guide to the NLRA4, p. 21. & & S
4129 U.S.C. § 160(c). NLRB, Basic Guide to the NLRA, p. 38. £ 3 |
2 The amount of back pay awarded is “net back pay,” which is the amount c;l'compe[r%sat]on
that a worker would have received if he or she had not been unlawfully fired less the amount
of compensation received (less the expenses from lookmg for wotk) from other work's durlng
the back pay period. llf a discharged employee is able to work but does not look for work
compensation that he or she could have received from work may be deducted from gross
back pay. Natronal Labor Relations Board, NLRB Casehandling Manual, avallable at
[http://.www.nltb. gov/nlrb/legal/manuals], §§ 10530.1 and 10530.2. t§ . i v
f

% For a discussion.of union membership trends in the United States, see CRS Report
RL32553, Union Membership Trends in the United States, by Gerald Mayer " li .
P s

4 The arguments for and against card check and mandatory secret ballots ‘are covered in™
House, Committeé on Education and the Workforce, Subcommittee on Employer-Emp]oyee
Relations H.R. 4343, Secret Ballot Protection Act of 2004. it " II

n
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costly to employees Union members pay dues and higher union wages may result

in fewer Union jobs.

Table 3. Common Arguments Made by Proponents of Card
Check Recognition and Mandatory Secret Ballots

‘Proporients 61,Card Gheck Recgnitiof| /

ol D —T e
Proponents of Mandatory SécretzBallots

Card check recognition requires signatures
from over 50% of bargaining unit employees.
A secret ballot election is decided by a
majority of workers voting.

Casting a secret ballot is private and
confidential. A secret ballot election is
conducted by the NLRB. Under card check
recognition, authorization cards are
controlled by the union.

During a secret ballot campaign, the
employer has greater access to employees.

Under card check recognition, employees
may only hear the union’s point of view.

Because of potential employer pressure or
intimidation during a secret ballot election,
some workers may feel coerced into voting
against a union.

Because of potential union pressure or
intimidation, some workers may feel
coerced into signing authorization cards.

Employer objections can delay a secret
ballot election.

Most secret ballot elections are held within
two months afler a petition is filed.

Allegations against a union for unfair labor
practices can be addressed under existing
law. Existing remedies do not deter
employer violations of unfair labor
practices.

Allegations against an employer for unfair
labor practices can be addressed under
existing l]aw. Existing remedies do not
deter union violations of unfair labor
practices.

Card check recognition is less costly for
both the union and employer. If secret
ballot elections were required, the NLRB
would have to devote more resources to
conducting elections.

Unionization may cost workers union dues;
higher union wages may result in fewer
untion jobs.

Card check and neutrality agreements may
lead to more cooperative labor-
management relations.

An employer may be pressured by a
corporate campaign into accepting a card
check or neutrality agreement. If an
employer accepts a neutrality agreement,
employees who do not want a union may

hesitate to speak out.

Research Findings

Little research has been done comparing the impact of universal card check

recognition versus mandatory secret ballot elections. The research that exists,
‘however, suggests that changes in union recognition procedures could affect the level
of unionization in the United States. Research suggests that the union success rate
is greater with card check recognition than with secret ballots. Unions also undertake
more unjionization drives under card check recognition. The union success rate under
card check recognition is greater when a card check campaign is combined with a
neutrality agreement.

Evidence from Canada suggests that the union Success rate is higher under card
check recognition than under secret ballots. In Canada, each of the 10 provinces has
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1

laws governing union recognition.* In 1976, all ten provinces used card check |

recogmtlon Beglnnmg with Nova Scotia in 1977, five provmces have ad0pted
mandatory voting.* Under mandatory voting a union must receive a majonty of

3

votes in a secret ballot to be recognized as the bargaining agent. Under card check
recogmtlon a uniofi is recognized if the number of emponees signing authorization
cards meets a minimum threshold. In general, the union is recognized if more than
50% to 55% of employees depending on the province, sign authorization cards

A study of the union success rate under mandatory voting and card check
recognition concluded that the union success rate in Canada is 9 percentage pomts

higher under card|’check recogmtlon than under mandatory voting. The study

examined 171 unilion organizing campalgns between 1978 and #1996 in mne

provmces; o ) .

'i

In the province of British Columbia, union recognmon based on card che!cks
was allowed until 1984, From 1984 through 1992, union certlficatlon reqmred a
secret ballot electidh. Card checks were again allowed after 1992. Dunng an 11-Year
period when card checks were allowed, the union success rate was 91%. During'the k
period when voting was mandatory, the union success rate was 73%. In addition,

while card checks were allowed, there were more attempts to orgamze workers an.

average of 531 orgamzmg drives a year when card checks were in effect versus an
average of 242 a year when mandatory voting was in effect.* 3

)

tlE

]

Evidence also_suggests that card check recogmtlon may be more successful

undera neutrality ag’}eement A study of union organizing drives in the Uruted States
.~concluded that union success rates are higher when a card check agreement is
cornbmed w1th a neutrality agreement. The study examined 57 card’ check

£

1

T

* Gary N. Chaison and Joseph B. Rose, “The Canadian Perspective on Workers® Rights to
Form a Union and Bargain Collectively,” Edition by Sheldon Friedman, Richard W. Hurd
Rudolph A. Oswald, and Ronald L. Seeber, in Restoring the Promise of American Labor

Law, (Ithaca, N.Y., ILR Press, 1994), p. 244.

* The five Canadian provinces that currently require secret ballots are: . Nova Scotla,
Alberta, Newfoundland Ontario, and Manitoba. British Columbia adopted mandatary
votmg in 1983 and reversed itselfin 1993. Susan Johnson, “The Impact of Mandatory Votes
on the Canada-U.S. Union Density Gap: A Note,” Industrial Relations, vol. 43, Apr. 2004
p.357. (Hereafter cited as Johnson, T?:eImpactofMandatory Votes.) Chns Riddell, “Umon
Suppression and Certlﬁcanon Success,” Canadian Journal of Economxcs vol. 34 May
2001, p. 397, (Hereafter cited as Riddell, Union Suppresszon and. Cernf canon Process )

47 Johnson;'The Impc’zct of Mandatory Votes, pp. 356-357.

=
Wl

* Susan Johnson, “Card Check or Mandatory Representation Vote? How the Type of Umon
Recognition Procedure Affects Union Cemﬁcatlon Success,” Economic Joumal vol. 112,

pp. 355-359.

s |
 The data are for union drives in the private sector. The calculation of the union success

rate under card checks is for the five years' before and the six years after voting was
mandatory The calculations of the union success rate and the average annual number of
unionizing drives exclude 1984, when card checks were allowed for part of. the year ‘
Because of mcomplete data, the calculation of the average annual mimbér of u unionizing

drives also excludes'1998. Riddell, Union Suppression and Certification Success, p. 400.

[ 4
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agreements involving 294 organizing drives. Unions had a success rate of 78.2% in
drives where there was both a card check and neutrality agreement and a 62.5%

success rate in cases where there was only a card check agreement.*

The union success rate may be higher under card check recognition because, in
part, employers have less of an opportunity to campaign against unionization.
Unions may initiate more organizing drives under card check recognition because a
card check campaign costs less than a secret ballot election. A secret ballot election
may take longcr than a card check campaign and employer opposition may be greater
(requiring a union to expend more resources).”’ Unions may have a higher success
rate when card check recognition is combined with a neutrality agreement because
there may be less employer opposition to unionization under a neutrality agreement.
(Some research has concluded that management opposition is a key factor affecting
union success rates in NLRB conducted elections.)*

-

Requiring card check recognition may increase the union success rate, but it may
not reverse the decline in private sector unionization in the United States. Shrinking
employment in unionized firms and decertifications may offset any increase in union
membership due to universal card check recognition. In addition, universal card
check recognition may increase employer opposition during the collection of
authorization cards.

Is There an Economic Rationale for Giving Workers
the Right to Organize and Bargain Collectively?

The NLRA gives private sector employees the right:to organize and bargain
collectively over wages, hours, and working conditions. ® This section considers
whether there is an economic rationale for granting workers the right to organize and
bargain collectively.

Government Intervention in Labor Markets

Governments may intervene in labor markets for a number of reasons. One of
these reasons is to improve competition.”® According to economic theory,

50 The success rate was measured as the percentage of organizing campaigns that resulted
in union recognition. The results include some agreements in the public sector. Some of
the agreements were with employers where a union represented other workers. Some of the
agreements were with employers with whom the union had no existing bargaining
relationship. Eaton and Kriesky, Union Organizing Under Neutraluy and Card Check
Agreements, pp. 45-48, 51-52.

5! Robert J. Flanagan, “Has Management Strangled U.S. Unions?,” Journal of Labor
Research, vol. 26, winter 2005, p. 51.

%2 Richard B. Freeman and Morris M. Kleiner, “Employer Behavior in the Face of Union
Organizing Drives,” Industrial and Labor Relations Review, vol. 43, Apr. 1990, p. 351.

%3 The following conditions are the general characteristics of a competitive labor market:
(continued...)
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competitive markets generally result in a more efficient allocation of resources,

where resources consist of individuals with different skills, capital goods (e.g.,

computers, machinery, and buildings), and natural resources. A‘more efﬁcrent
allocation of resources generally results in greater total output and consumer
satisfaction. b i

]

In competmvei labdr markets workers ate paid according to the valie of the1r
contribution to output. Under perfect competition, wages include compensatlon for
unfavorable working conditions. The latter theory, called the “theory of
compensating wage differentials,” recognizes that individuals differ in their
preferences or tolerance for different working conditions — such as health and safety
conditions, hours worked, holidays and annual leave, and job security.** li

If labor markets do not ﬁt the model of perfect competition, mcreasmgrthe
bargalmng power of workers may raise wages and improve working conditions to
levels that ‘would’ ex1st under competitive conditions. In labor markets where a ﬁrm
is the only employer (called a monopsony) unions could, within lmnts increase both
wages and employment.* : !

In competitive labor markets, however, increasing.the bargaining power of
employees may result in a misallocation of resources, and reducetotal €conoinic
output and consumer satisfaction. In competitive labor markets, higher union wages
may reduce ernployment for union workers below the levels that would exist in'the

absence of unlomzatlon % If unions lower employment in the unionized sector, they-

- % L e ll

53 (...continued)

(l) There are many employers and many workers. Each employer is small relative to the
size of the market. (2) Employers and workers aré free to enter or leave a labor market and
can move freely from one market to another. (3) Employers do not orgamze to lower wages
and workers donot’ orgamze to raise wages. Governments do not intervene m labor markets
to regulate wages. fi(4) Employers and workers have equal access to labor market
information. (5) Employers do not prefer one worker over another equally quahﬁed worlker

Workers donot prefer one employer over another employer who pays the same wage forlthe
same kind of work: . (6) Employers seek to maximize profits; workers seek to maxmuze
satisfaction. Lloyd G Reynolds, Stanley H. Masters, and Colletta H. §Moser, Labar
Economics and Labo¥ Relations, 11* ed (Englewood Chffs, N.J.: Prent1ce-€lall 1998), PP-

16-21. oy

54 Randall K. Filer, Daniel S. Hamermesh, and Albert E' Rees The Economtcs of Workana'
Pay; 6™ ed., (New -York: Harper Collins, 1996), pp. 376-390. Ronald G Ehrenberg and
Robert S. Smrth Modern Labor Economics: Theory and Public Policy, 7" ed. (Readmg,
Mass.: Addison-Wesley, 2000), pp. 251-259. (Hereafter cited as Ehrenberg and Smith,
Modern Labor Economics.)

%3 Bruce E. Kaufman, The Economics of Labor Markets 4™ ed. (Fort Worth Dryden Press,
1994}, pp. 277-280. (Hereaﬁer cited as Kaufman, The Economics of Labor Marke;‘s 2. N

%6 In competitive labor markets, unions can offset the employment effect of hlgher wages by,
trymg to persuade consumers to buy union-made goods (e.g., campaigns to “loolc for the
inién label™), limiting competition from forelgn made goods (e.g., though tariffs or lmport
quotas), or negotiating contracts that require more workers than would otherwise be needed
Kaufman The Ecoriémics of Labor Markets, pp. 276-277. Ehrénberg and Smrth Modern-

il (contmued J
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may increase the supply of workers to employers in the nonunion sector, lowering the
wages of nonunion workers.”’

Itis difficult, however, to determine the competitiveness of labor markets. First,
identifying the appropriate labor market may be difficult. Labor markets can be local
(e.g., forunskilled labor), regional, national, or international (e.g., for managerial and
professional workers). Second, labor market competitiveness is difficult to measure.
Finally, labor markets may change over time because of economic, technological, or
policy changes.®®

Distribution of Earnings

Competitive labor markets may allocate resources efficiently, but they may
result in a distribution of eammgs that some policymakers find unacceptable Thus,
governments may intervene in labor markets to reduce earnings inequality.”® Some
economists argue that during a recession, greater equality may increase aggregate
demand and, therefore, reduce unemployment. Unionization may be a.means of
reducing earnings inequality.

Collective Voice

Finally, an argument made by some economists is that unions give workers a
“voice” in the workplace. According to this argument, unions provide workers an
additional way to communicate with management. For instance, instead of
expressing their dissatisfaction with an employer by quitting, workers can use dispute

B

% (...continued)

Labor Economics, p. 493. Toke Aidt and Zafiris Tzannatos, Unions and Collective
Bargaining: Economic Effects in a Global Environment (Washington: The World Bank,
2002), p. 27.

57 If unions raise the wages of union workers and lower employment in the union sector, the
supply of workers available to nonunion employers may increase, resulting in greater
competition for ]ObS and lower wages for nonunion workers (the “splllover” eﬁ'ect) On the
other hand, nonunion employers, in order to discourage workers from unionizing, may pay
higher wages (the “threat” effect). Ehrenberg and Smith, Modern Labor Economics, pp.
504-508.

58 Kaufman argues that labor markets in the U.S, have become more competitive since
World War II. Bruce E. Kaufman, “Labor’s Inequality of Bargaining Power: Changes over
Time and Implications for Public Policy,” Journal of Labor Research, vol. 10, surnmer
1989, pp. 292-293.

% Governments may also intervene in private markets to produce “public” goods (e.g.,
national defense) or correct instances where the market price of a good does not fully reflect
its social costs or benefits — called, respectively, negative and positive “externalities.” Air
and water pollution are frequently cited as examples of negative externalities; home
maintenance and improvements are often cited as examples of positive externalities.
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resolution or. forma} gnevance procedures to resolve issues relating to pay, workmg
condmons or other matters.® b

Discussion ‘ ) i

Y “

The economic impact of universal card recogn1t10n or. mandatory secret b:%llot ;

elections may rest on the desired objectives of policymakers and the compet1t1veness
of labor markets. E.

By bargaining collectively, instead of individually, unionized workers may
obtain higher wages and better working conditions than if each worker bargained
individually.®"” But, depending on how well labor markets fit the model of perfect
competition, collective bargaining may equalize bargaining power between
employers and employees or it may glve unequal power to unionized workers If
labor markets are competmve increasing the bargaining power of workers may
reduce economic ottput and consumer satisfaction (economic efficiency), but may
increase equahty On the other hand, if labor markets do not fit the model of perfect
competition, mcreasmg the bargammg power of workers may improve economic
effic1ency as well as increase equality.% un

Universal card check recognition may increase the number: of orga.mzmg
campaigns and increase union success rates. Conversely, plandatory secret batlot
elect1ons may reduce the number of organizing drives and reduce union success rates
Thus, compared to L‘exlstlng recognition procedures, mandatory secret ballots 1 may
lower the level of umomzatton while universal card check recogmtion may ralse it.
Accordmgly, dependmg on the-competitiveness of labor markets, universal Card
check recognition may either improve or harm economic efficiency. Srmrlarly,
mandatory secret ballots may either improve or harm efficiency. If either change
were enacted, it may be difficult, however, to predict or measure the size of:. the
effects. - ;l

Regardless ofithe competitiveness of labor markets, mandatory secret ballot
elections may increase earnings inequality — if fewer workers are unionized.

Universal .card chcck recogmtlon may decrease mequahty —if more workers ‘are

unionized. Again, the size of the effects may be difficult to predlct or measurel'

i
% Richard B. Freeman anid James L. Medoff, “The Two Faces of Umomsm,"Publtc Inte"est
no. 57, fall 1979, pp. 70-73. Richard B. Freeman, “The Exit-Voice Tradeoff in the Labor
Market: Unionism, Job Tenure, Quits, and Separatlons, Quarterly Joumal ofEconom:cs
vol. 94, June 1980, pp. 644-645,

¢! Bargaining between employers and workers includes the right of workers Jo strike (in the
private sector) and the right of employers to lock out employees.

62 The results of research on the wage differential between union and nonunion workers

vary. But, in general; most studies find that, after conlrollmg for individual, job, and labor b

market characteristics, the wages of union workers are in the range of 10% to 30%"higher.
than the wages of nonunion workers. Although the evidence is not conclusive, some studies
have concluded that unions reduce earnings inequality in the overall economy. CRS Report
RL32553, Union Membership Trends in the United States, by Gerald Mayer |
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T sum ifthie pohcy objé éétive is to increase total economic output and consumer
satisfaction, mandatory secret ballots or universal card chéck récognition may either
improve or harm-economic efficiency, depending on the competltlveness of labor T3
markets. Universal card check recogmtmn may reduce eamings inequality;
mandatory secret ballot electlons may increase it. .
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IHOME CARE ALLIANCE I |

of MASAACHYSETTY I!

vam ihinkhamecars. org lI l

April 17, 2007 H J

Jay Kaufman |I !
State House, Room 156 i
Boston, MA 02133 ] o

Dear Representative Jay Kaufman, 5 I

AN ACT RELATIVE TO WRITTEN MAJORITY AUTHORIZATION CARDS, PETITIONS
AND OTHER WRITTEN EVIDENCE OF COLLECTIVE BARGAINING RESULTS

i
|I |
The Home Care Alliance of Massachusetts wishes on behalf of our 120 member home health and
homecare agencies to express our strong opposition to HB 2465, “An Act Relative to ertten
Majority Authorization Cards, Petitions and Other Written Evidence of Collective Bargaimng
Results”. 1

HB 2465 would impose a requirement that employers must accept a particular union based ona
majority of signed authorization cards without a formal secret ballot election process. It also extends
the timeline for gathering signatures from the current sixty-day process to twelve months —an”
extraordinary six-fold increase. Under the so-called “card check” approach, union authorlzatlon cards
are signed in the presence of an interested party — a union organizer or a pro-union co- ~worker. Then
without the protection provided by a secret ballot and without safeguards against undue pressure, the
cards are then presented as répresenting the true intent of the employees. | !

il
The Home Care Alliance supports the current Iegally recognized system of allowing employees to °|
choose whether or not to be represented by a union, and by which union. Under the current system;
ifa srmple majorlty of the employees sign union authorization cards, the employer may choose to
recognize the union or may decide to follow the statutory process, which culminates in a'secret ballot
election, conducted by the Massachusetts Labor Relations Commission. This system is the same “
model that has been employed pursuant to the National Labor Relations Act, as amended, since 1935,
with the National Labor Relations Board supervising the process. These measures represent the most
reasonable and fairest process to make best use of an employee’s freedom of choice, freedom from -l
intimidation and illicit interference. There may be ways to improve the effectiveness of the current,
system, but eliminating the legal requirements that protect the Commonwealth’s tradttton and
respect for an individual’s right to vote in a confidential ard protected manner, is not ane af the >
ways. . L

!I B I
¥

oo e e i el hied mehd e Nend e

- mas e ek ek W m

T S



r
4 - - [ - P .
P— s [PRR <EP i P b L
reT———— > EEC Y g ST AT A A5 ks 0
H T r— P A S s L e o e
" N
oo Amrni Rk memrrim TR s b ) Yo mpesses S g L I L o B 3 XY Yt e 8T L L R U A ks Tt e

1=y s s 0 i o 3 . !(Rcll...l,..ii-_iz.illlii.!lr&.ﬁ;w. i o e e T o AT s S Era i s o s

H e s 1 T oel T W g = B vow : ® A e = [ WP PR YR O I
3 . *
[ x oy e e "o 2D v ayn  moawe o omee . - - = M - - - B N
) iy 4 L i, - i i . — S . el e ey e e
SRS m e e s e —
. - S B o N = . s - c S . e R -,
e R TR 5 I th. % SRR TR b B Bt B s nh e T w S REE 2 SR e SRTREIRET B W BT Lﬂh;h%:ﬁiﬁ.iﬁhﬁ%%ﬁ%ﬂmﬂ?%&:f didphlam
AriB g < apww . rEy U NSV A A S ST D SN AOnL_ E ir B,
bl P S B unﬂ% ...m)n Pﬁﬁﬁﬁhﬂ?msﬁh..ﬂﬁu%mnv%?ﬁrsﬁuﬂﬁii v e A s ST ety A e e A ¥ 2
R S E &.lf*mfmg g R T el m .“ HiE SR QA e mTEE v W R TR I T aw TH T R om T N b ARET T SR oA e AT R e e Tae E TR
x % = L 5w Q. e 5 - " .
IIIII.llllnle Nt )
“I-lilil.a.-b s y}c -
©_ o s
e assam e, o ) w S w0 e G
ETERASITERERLN. L W 1y R mm =
TEmT L ™ B Ao Sy G r e e Oy o Y A I L R R o R P B LR L i S L
o O
= ..M D= Q
= o
g‘%‘i‘iﬁm L] t\d n a 1§.t é é’i’!iiég;g!i TIILIOR TR b i e B s A PA §§ﬂ§ w T I DM AT PEL SHUCMIUSL R X, S{AF Py
bt bbb e i i e R S SR g e R S S S S RS T S RS SR s e L T R A U R
h n W S wr x ) o T W n = e R B e W r.r%ln N oAl Mok T WILTR T 6wl RS
i oo S w _m
; 8.5 Q0 =
L] i1 m [T o
. EcEgo., w
' = by = z B G5 ES
N “ & m wn O \r L p | %
= S D =} m w
= ,S n =T ) 1
i 2w 32 &n e R 1 . 5
0.E5oa g - ;
1 [ =t L = W . -
B o= 5 , a i
L] e = U e - T m [ O T Lés\.;l!.i.; s athee simmpnremcirn recnce Frnoymymbnsmigen s L b = su,,.ii: e e e e v o g s e 3 o me ieem e e e o e nay e = dm im men
1 S S F o m cmom o mpme el e v S 2 el &&s.gsx&eaau.«n.ﬂeﬂzﬁiﬁgéﬁikﬁ%gﬁgﬁﬁéﬁgg TR T W DT R T o T W nE RN w T g eoeeabre H T R P 4
§8,85C 2 o
™o B o O . ;
B [ =] w — 5 w, IS v o w, .:2_4, . W . u:
i Wy i m |,nnah|m. o oap )k im i e E @ B PR a.iqq emwﬁﬁ%maﬁﬁaafu ER o mﬁ«ww:ﬁmyﬂﬁﬁxmnﬁéﬂ»m_@.ﬁ ﬂ._w&\summ M.«..q«%;.umﬂ PREEATGEES T U e Y PERRent T o MBS r el T A o
1 L5 & 8 o i g o
bl o— s'n .
e 2 N
s E2 s 2. . . .
. ET2E&H 5 z
T 5= R0 2 : .
QD 2 . £ G s
o i w - Qo el w *
o M =T oz g
] o & QO ¥ m : o
T e G e - 0 i v
vy « g E]
—1 o m 0 o vy W
A Q' - o 3 .Im cl: v ® v ¥
; PRI
m o A E = .8 L
o2 W an =| %
i s o™ s S ;
i OEn's 5 £ T
. N
5= © 2= PU S
n -] @ S0 =13 /P
. -~
o A i e mHu.l._>TU|Hp ﬂ!ﬂﬂ%-ﬂ Ty e e AR e e 5 %ﬁggguﬂaﬂkfwﬁ&%rﬂmﬁﬁn EAmOU A o ve b b L ot
= e TE s . £ OF Of omtaneer tnne e e et e e e e = e S S S L L B e St Rt i
§ 5 . O W Seg gl ey ol e e Y b — e i, = !ﬂgrﬂrﬁﬂﬁﬁa i.«ﬂﬂﬁa—.ﬁfﬁ@a Pt c o ¥ 7 oy
A R - A e P AR PRI T e S o i D Tunlle o
E27 a8
b o
8 e
-4 0 —— —
Peran . om - WBDE U E2 s B P e a e e e R T < T e g L o M ot T T R T S e e e P o
s = = = BB R P WBi T\ AR I Ve RO SN RS R IR 187 T IR ARBINIE . A AT R R TR | 1 T AN ST AT Wy N TSGR AT Euinm.gﬁﬁ_?iw T s_lti...e_. icdimim W & mR o

A
roc

ition of the H
yqu

for Massachu

under state and fedéral law:

i

[

@/u 5
‘Iuk A LY TR, LSBT KV V2 AT PP 0TI AL S £ K IO S T Eglili R DT NIRRT ID NGNS, YO INAC T N HU VLTIV TR0 UM (T

L
¢ bed
free from-interference or influence b

4 S
= [+
R — v s 3 OO s
sem e i T 2 22 e 3« OO e smmwmrrrm s ™ A me e e e YO R, S AR A, 2 L S T RN D
o W
[ e - “ Ja— W.. [eanp— e A e L -~ e b o4 UV U POURURIN Y SVRPVI PPN, S V.. S e 4 v i At w e m e om R
P s

3 - e

=

at 617-482-8830 or.
C
£

It is the p
protections
based on th
If you h
Sincercly;
Patric‘ia




. “W?;&en%ﬁ%{i!ence
%‘%a %& ""?

: , g B WL .
e £ T .k ;ightto i pnvate ballot'is'a cornerstone oﬁourkggdézfnocrﬁy. For.well'avk
oS e fren T a centm'y*lt has{been theAmencan standard at the ballgt: box*g*allowmgﬁ}te

£ e s o eibea k! g s ¢
E T 8 to ak tough find-even:; controversnal elecnon chmces wnhou ear%:ggm fiél;ep
Geiid R . O e
: 4

B ﬂ?u
L

but*also to uﬁmon organizers and, thclr-employer.

Thisis: wrong Wotkeérs deserve the conhnued nght {o;make these. 1mportanf
spersonal: decnsmns in private, w:thout fear of coercion or reprisal!from union;
i : -organizers, thelr employer or:both. HB:2465 would take awayithak ng,ht. .

;; & i

Today, the: !élost conimon method for. determlmng whether or:not: employee
»want a"union o represent them is a'secretiballot election: overseen b}fgyg;f» >

. National Labor, Relations Board’ (NLERB).. The!NLRB provxdes detaxledb T g
: procedures that ensure a fair clection, free, of fraud, .where employees mayﬁ cg;

UJ"’*&

the:r vote‘conf’ dentlally,\ WIﬂ]Ollf. peer, pressure or coercmn from umons or S

_Federal courts have repeatedly ruledath

TG s r\-

of“"Appeals ruled “It‘ls bejond, dxsp:i:t: tha the ‘.fw
accurate reﬂectlon“of the em loyees trug de51

of employees +/The




& onlyzto way. to guarant;e worjcer, protecﬁon ﬁom COBI‘CIOII and ngt i
‘ ’ff:derally supervnsed secref ballot elecuon
Pl decxslons aboutmwhether to} oina umonfé’xhéiﬁ pnvat ;We urgg the @ommm

@; o e reeyaluate the mcnts of tlu;;ﬂb;ﬂ mi_o et to; preserye > the nghfs;gmf allivg;ﬁersitd imhze he
T S o segeﬁ,bajlof elect;on Qrocess* P TG T
’}i’& V’w;: & g o «f & '4’ ) *

o

rivate kgulc{ée‘\aw%deg aif 3
ouid be.aWardea 1o 1
A.BC%:s anar:anaf Jederation ¢
S

o A
Itatmn ;

m“..

CO
“é




Free and Fair?

! &

i

How Labor Law Fails U.S. Demaocratic Election Standards bl T
Based on a Report by Gordon Lafer, Ph.D., University of Oregon B

Produced for American Rights at Work, June 2005 | T

Recent debates on labor law reform have focused on how we best bring elections for union
representation in line with the norms of U.S. democracy One side argues that the current National Labor

Relations Board system must restrict all forms of union recognition to the process of a secret ballot &
election to safeguard democracy. Others assert that the secret ballot is not enough to guarantee a free

and fair election. 5 .
American Rights at Work commissioned University of Oregon political scientist Gordon Lafer to E!

investigate how current union election procedures measure up to U.S. democratic standards. Lafer !
engaged in a thorough examination of the political philosophy and published works of the founders, thé
historical development of electoral law and jurisprudence, and current statutes and regulatxons that define i
"free and fair” elections. By

1 1
1

]
Lafer concludes that union representation elections fall alarmingly short of living up fo the most.
fundamental tenets of democracy. The inclusion of a secret ballot does not change the fact that the

process as a whole is fundamentally broken and unfair. .
of
] . ;.l
Equal Access to the Media: Employees are restricted from openly d:ssemmatmg -
Distribution of Competing Information: In electlons for union representation, "
Viewpoints to Create an Informed employers have monopcly control of media within the ‘
Electorate workplace. They can distribute anti-union information

anywhere and at anytime, while pro-union workers are
restricted to posting literature in the break area during break
:| time. “Unions are restricted to distributing material off-site.
Freedom of Speech: 8 Employees are restricted from openly expressing their
Broad Debate of Public Issués opinions: Employers are allowed to enforce a total ban on
employees discussing the proposed union outside of the
break room. Yet employers enjoy unfettered ‘.
communication=- subjecting employees to mandatory staff
meetings and one-on-one meetings with supeleors"often
with the intent of intimidating those suspected of supportmg
union formation. Labor law provides no equal opportunltles 1

T

for-pro-union workers to respond or present alternatlve . !

viewpoints. i ¥ |
Equal Access to Voters: ™" Employers have greater access to voters: Although pro-:
Promoting Balanced Competition & union workers and union organizers are permitted to ccntact !
a Level Playing Field workers outside of the workplace, such communicatidnjs =~ |"

exceedingly difficult to arrange. Emptoyers have umlateral
access to employees within the workplace and ¢an éasily
contact them at home. While employers may freely ||
“distribute a steady stream of anti-union ccrrespondence
through the mail, pro-union workers Jack access to
employee address information until they can document that « !
30% of the workforce wants a union. Even then, employers‘ : I’

can Iega!ly provide lists with incomplete information, suchas °
missing Zip codes and telephone and apartment numbers




Democratic Elections Standards:
Voter Coercion: '
Restricting Undus Influence

. u g
How Do Union Representation Elections Measure Up?

-Employees are not protected against economic & §

coercion: Employers and their supervisory personnel
exercise considerable economic leverage over workers,
including the discretion to assign and change work duties,
grant raises and prorotions, and control work schedules.
Existing statutes prohibit explicit threats to and bnbery of
employees. But this leaves ample room for employers to
stop short of that threshold and still conduct activities
designed to thwart union recognition. Workers are ¥

LY

. subjected to thinly-veiled threats in the form of ‘predictions’

that choosing to form a union may lead the company to
close the worksite, lose business and make cutbacks.
Employers are also free to make statements like “a Union is
a declaration of disloyalty to me personally and an affront to
everything the company stands for.” B,

Timely Implementation of the
Voters’ Will:  *

A Binding System of Regufar
Elactions & Fixed Terms of Office

Open-Ended Delays: In union representation elections
workers can face infl mte delays in the |mplementat|on of
election results. Often times these lengthy delays area
result of employers taking fuil advantage of permlss:ve
election guidelings. These guidelines not only allow the
appeals process to drag on for.years, but mandate that the
warkplace be governed as if employees voted against

organizing for the duration of the appeals’process. . ... .

Campaign Finance Regulation:
Promoting a Competitive
Environment & a Level Playing Field

Virtually no regulation of election spending: |n union
representation elections, anti-union employers have access
to resources that few unions can ever hape to match, such
as on-the-clock meetings, the use of company property and
equipment, and converting supervisors to anti-union ||
campaign staff. In addition, U.S. labor law provides no
financial limitation and alarmingly little in the way of *
reporting requirements for expenditures during the course of

-@ Union recognition election. -

§ i
Free and Fair? How Labor Law Fails U.S. Democratic Election Standards is the first in a series of.
original research projects by American Rights at Work that analyzes the union recognition process.

The full report is available online at www.americanrightsatwork.ora/resources/studies.cfm

AMERICAN

American Rights at Work is a nonprofit, nonpartisan orgamzatlon committed to

RlGHTS ensunng that workers can exercise their democratic rights to join or- form a

AMWORK union and engage in collective bargaining with their employer.
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Introduction - oo __ : i

e ‘

Since its inception, federal labor law has been understood as a means of introducing the prmaples I
of U.S. democracy into the workplace. Senator Robert F. Wagner, author of the 1935 Natlonal Labor: ~ =
Relations Act (NLRA), explamed the law’s core purpose. “Only 150 years ago did this country cast off
the shackles of political despohsm, Wagner declared. “Today... we strive to liberate the common man. “
The U.S. Senate Report on the NLRA similarly explamed that the legislation was motivated by the notion
that “a worker in the field of industry, like a citizen in the field of government, ought to be free to form’ or
join orgamzatlons to designate representatives, and to engage in concerted achvmes "2,

Ii ‘l
i '

In the decades since the Act was passed, thinking about unionization has contmued to bEe framed
by this vision of democracy at work,.with both pro- and anti-union commentators drawing parallels i
between the rights of Amencans as citizens to elect their own government and the rights of Amencans H
as employé”es to represent tl}‘emselves in the workplace. In recent debates over labor law reform,
management as well as labor organizations have grounded their arguments in the parallels: between ' l
pohtlcal and union eIectlcms Supporters of the Employee Free Choice Act, for instance, assert that it
is needed in order to guarantee the rights to self-representation promised by the Wagner Act On the f
other hand, those’ seeking tofn outlaw the ability of employers to recognize unions on the bas:s of signed I!
statements from a majority of workers also ground their argument in an appeal to U.S. tradltlon the,
secret ballot is the cornerstone of democracy, they argue, and therefore must be a requlrement of union: 1,
recognition as well.? Whatever their particular proposals, everyone seemingly agrees that umomzanon i
procedures should follow the norms of 11.5. political democracy .

1f there is a consensus that the rules for union formation should be based on the practlce!s of U. S, ¢

demacracy, any discussion of labor law must start with an assessment of the extent to which the currentd
system embaodies these practlces This is the subject of this study Inwhat follows, I'will examme

‘how current union eléction’procedures, as overseen by the National Labor Relations Board (NLRB), _ !1

measure up to the standards of democracy articulated by the founders and enshrined in U. Silaw and |
]unsprudence While there are upwards of 10,000.annual cases of labor law violation —, . thus rendenng y
union elections considerably dirtier and less democratic in pract1ce than on paper.— that is not a

consideration for this paper* * The study below prowdes a best-case analysm exa.rmmng how current l
union election procedures — as they are laid out in law, and assuming they were faJthfully upheld by all

parties — compare to the standards of U.S. democracy. 'i i
A ' . % . ! O |
Prmaples of U.S. Democracy: Defining Fair Elections i o

As the world's first den:i:gcracy, the United States has long served as the standard-bearer for deflmngl
what constitutes “free and falr” elections. But what exactly are these standards? g;{\fhlle theré are myriad
practices that make up a democratlc election —and many practlces that vary from one state to another
— a handful of core prmaples define the U.S. tradition of democratlc elections. In addition to the secret
ballot, these mclude m ° !

o Geniine competmon between parties and equal access to voters ‘ ¢ l - ‘

o TFree speech for both candidates and voters Eg ", “ 'r

» Equal access to the media ' I

s Separation of state and party i "

s Leveling the playing field by controlling campaign finance ; k) S |

s 'Protecting voters from economic coercion . I J !

¢ Timely 1mplementat10n of the voters’ will v 1 # !’
|

AMERICAN RIGHTS AT WORK I » IJUNE 3005

i !

——

- ke s Lm W




Free aND Fair? How Lasor Law FaiLs U.S. DEMOCRATIC STANDARDS Pace 4

Genuine Competition between Parties and Equal Access to Voters

One of the key principles of the U.S. system of democracy is that elections must be not only “free
and fair” but also competitive. In a system where the people are self-governing, it is critical that voters
receive thorough and detailed information from each of the major candidates. It is not enough to have
two candidates running against each other if one of them is prevented from publicizing his message to
the voters. This, indeed, is why the U.S. government consistently denounces elections in countries where
state-controlled media refuse to allow equal airtime for opposition candidates.® This same principle
is the driving motivation behind federal matching funds in presidential elections. While the Federal
Elections Commission (FEC) does not require that opposing candidates have the exact same amount of
money, the establishment of matching funds aims to create a roughly lével playing field. Similarly, the
Federal Communications Commission’s (FCC) Equal Time Rule,-requiring broadcasters to provide equal
access to competing candidates, is designed to promote balanced competition between the parties.

Free Speech for Both Candidates and Voters

At the heart of our system is the free speech right of all citizens to engage in unfettered debate of
political issues. While the First Amendment is often thought of as a means of safeguarding individuals’
right to aesthetic self-expression, constitutional scholars from liberal Alexander Meikeljohn to
conservative Robert Bork agree that its primary purpose is to protect free speech specifically on political
matters? Free speech is “the only effectual guardian of every other right,” Thomas Jefferson explained.”
The public clashing of viewpoints is integral to the process of voters evaluating competing claims and
arriving at judicious décisions. This is the heart of what it means for sovereignty to reside in the people.
Jurist Robert Bork has noted that “representative democracy” is “a form of government that would be
meam'ngless without freedom to discuss government and its policies.” Rather than voters keeping their
opinions to themselves, the standard for U.S. democracy set by the Supreme Court is that “debate on
public issues should be uninhibited, robust and wide-open.”*

Creating an lnformed Electorate through Equal Access to the Media

The framers of the Constltutmn held that public debate was necessary in order to enable common
people to arrive at wise pohtlcal decigions. “Tt is of particular lmportance -the Supreme Court has stated,
“that candidates have the unfettered opportunity to make their views known so that the electorate may
intelligently evaluate ... their positions on vital public issues” “Those who won our independence,”
explained ]ustlce Brande1s, “believed that ... public discussion is a political duty.”"" For this reason,
it was not enough for the founders that competing viewpoints be available or accessible to voters; they
must be widely disseminated and, hopefully, vigorously debated.? In the words of the Supreme Court,
the principle of free speech “presupposes that right conclusions are more likely to be gathered out of
a multitude of tongues than through any kind of authoritative selection.”? Thus, equal access to mass
media is not only an issue of faitness to candidates; it is a prerequisite for enabling democratic citizens to
make informed choices.

One of the implications of promoting free public debate is maintaining a strict separation between
state and party. For the founders, the conflation of the state with a particular clique of rulers was
part of the English system they repudiated. In modern times, this remains one of the key distinctions
between genuine democracies and authoritarian regimes that seek to gain legitimacy through stacked
elections. In the fall of 2004, for instance, Foreign Relations Committee Chairman Senator Richard Lugar
condemned elections in the Ukraine for a “disregard for the fundamental distinction between the State
and partisan political interests.? For a government to be responsive to its voters, public resources,
including control of the media, cannot become the tool of one party.

Leveling the Playing Field by Controlling Campaian Finance

The importance of competitive elections and broad debate recently led lawmakers to adopt controls
on the ability of wealthy candidates to so severely outspend their competitors as to prevent meaningful

AMERICAN RIGHTS AT WORK JUNE 2005
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— T ! ii
debate. This is the driving motivation behind campaign finance regulations and federal matching funds
While the FEC does not requlre that opposing candidates have the exact sarne amount of money, the

-establishment of matchmg funds aims to create a roughly level playing field. s ! : ;i

Protecting Voters from Ecbnotnic Coercion L |

' 3
In our economic lives, we reside in a world of great inequalities. The realm of democracy is the one *
place where we are supposed to meet as equals. But while free speech lies at the heart of the U.S. pohtxcal
system, it cannot by itself guarantee a functioning democracy. In particular, if thé country’s ealthibst
citizens were allowed to use their financial power to bribe or coerce others into Supportmg a partmular i
party, the notion that govem.’ment follows the will of the people would become meanmgless I!

In crafting the Conshmtlon, the founders were so worried about the potentlaj for. undue mﬂuence i

on workmg-class citizens that many advocated restricting the vote to those who owned enough property 1
to be economically 1ndependent 15 In the debates leading up to the framing of the Constjtution, framer Ei
Governeur Morris worried that those who “receive their bread from their employers could 1iot be

‘secure and faithful Guarcha.ns of liberty.® “Give the vote to people who have no property,”, Morris’
argued, “and they will sell them to the rich.”V In response to these concerns, the country established an
extensive body of law demgned to guarantee that even propertyless voters would be protected agamst
any form of politically mot]vated coercion. Thus, for example, FEC regulations prohibit corporat;ons
from soliciting employees for a company political action committee (PAC); federal officials may not# !I
require their employees to work on political campaigns; and a host of state laws bar employers from. !

pressuring their workers to support a given candidate. All of these are reflections of the country s~ |
commitment to guaranteeing that even the worst-off of citizens can participate i m the polxtmal system I
without fear of financial penalty. 5 !l ! l
* 5
lI
Timely Implementation of the Voters’ Will . i g

|
Finally, U.S. democracy is based on a system of régular elections and fixed terms of office. Whilé li
this principle may seem so obvious as to require no explanation, it was a novel mnovatlon at the time =

of the nation’s founding. Thé government of King George reguiarly decided to alter or extend the "
length of parliamentary terms. The founders were particularly concerned with preventing mcumbe!nts
from manipulating the electoral system in order to extend their tenure in office. To this end,;Thomas .
Jefferson went so fdr as to argue that the Constitution should limit presidents to cne term.* Otherwxse, hé
wortied, “if once elected, and at a second or third election out voted by one or two votes, [the presldent} I
will pretend false votes, foul play, hold possession of the reins of government.. "“ While this proposal
was not ultimately included in the Constitution, the sentiment behind it mforms our current systemﬂ—
including the principle that once a winner is certified in an election, he or she must take OfflCE promptly,
and cannot be deprived of office on the basis of procedural delays. | 1

Even when the electoral process is flawed, and challenges are raised concerning the legnt’l}nacy of ;

the outcome, these challenges do not stand in the way of the winner taking office. This motive was
embraced, for instance, by the Supreme Court in Bush v. Gore, and more recently in the certification of -
Washington governor Christihe Gregoire.® In both cases, the election was characterized by unsettled@ !
procedural disputes with a potentially decisive imupact on the outcome. Nevertheless, in both'cases; it
was deemed more important to have the apparent winner take office on a timely basis ratherithan fa'cmg

=

a prolonged delay in the tuffiover of office. : L1

These principles — competitive elections, free speech, broad public debate, the separatloritl of . !
economic from political power and of state from party, and the insistence on prompt 1mplementat10n
of the popular will — describe the core of our political system. As such, they also provxde an ‘effective
yardstick with which to compare this system with that of union elections. In what follows, I w111 ; «
compare the procedures for NLRB elections with those for political elections, based on the pnnc1p1es
articulated above. The analysis proceeds through a series of comparisons based on these key dimenisions

I ¥
t
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Free AND FAIR? How Lagor Law Fatts U.S. DEMOCRATIC STANDARDS PAGE 6

of the electoral process. Finally, I will also compare the enforcement mechanisms underpinning the
electoral standards in both the NLRB system and the U.S. system for political elections. Unfortunately,
it appears that the secret ballot is the only point of agreement between U.S. electoral politics and union
elections as they are currently conducted. In virtually every other aspect of the electoral process, union
elections look more like those of discredited foreign regimes than those by which we elect our own
senators and representatives. :

Overview of Union Election Procedures

Before taking up the comparison of union and political elections, it may be useful to provide a brief
overview of the NLRB's process for conducting union elections. Under federal law, an employer may
recognize a union on the basis of any showing of majarity support, including signed statements from
employees, but an employer is not required to recognize a union unless it has been chosen through a
secret ballot vote supervised by the Board. Thus, many unions are formed through such procedures.®

For a vote on unionization to be held, workers must first show the Board that they have the support
of at least 30 percent of employees. Following that showing, the Board will set a date for an election and
draw up a list of eligible voters. Both the employer and the union may contest the Board’s determination
of which employees should be included in the potential union, and the adjudication of such
disagreements may.delay the election. Once an election has been set, employees are free to recruit their
coworkers either to support or to oppose unionization. In addition, both the union and the employer
may contact employees, urging them to vote one way or the other. For the union, such contacts must
occur away from the workplace — either at workers” homes or in restaurants, meeting halls, or other
public venues. The employer (including all managerial employees) may communicate its views directly

to employees at the workplace.

On the day of the election, the voting is generally held in the workplace, on the clock, One pro-
union and one anti-union employee may be present to monitor the voting, and otherwise campmgmng
is generally, restricted to outside the room in which voting booths are placed. During the orgamzmg
campaign, management can talk to workers anywhere on the premises, while employees can campaign
only on break time and in break areas.

Following the vote, the Board counts thie ballots and certifies an outcome based on a simple majority
of votes cast. If there are no procedural challenges, the union is either certified or not, and the process
is completed However, if either the union or the employer challenges the results of the election, the
outcome is suspended pending adjudication. In extreme but not uncommon cases, it can take several
years £ forsucha dlspute to work its way throigh the Board and federal courts. During thiis time, the firm

is governed as if the union lost the election.

Terms of Comparison

To dompare the systems of union and political elections, it is first necessary to specify the terms
of comparison. Some points are obvious: both systems have voters, ballots, and an election timetable.
Beyond this, howevef, the parallels are less clear-cut. What, for example, is the “goverrument” of a
workplace? Who are the “candidates?” What are the “mass media?” There is not a simple and obvious
correspondence between these features of U.S. politics and the cast of characters that animate a union
election; yet to make any comparison of the two systems, we must determine which elements in one
correspond to those in the other.

In the analysis'that follows, I treat the management of a company as the “government” of the
workplace. Ibelieve that this reflects the reality of workplace governance, where management sets the
policies, terms, and conditions according to which work life is run.
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It is clear that the union,"or at least the decision to unionize, is one of the “candidates.” Bu'c who or l
what is the other candidate?; Some analysts portray the vote to form a union as an election between thel
union {or workers who de51re to organize) on one side and the company on the other Indeed thisis 4 ;
often how union elections appear to play out. However, as a conceptual category, this cannot be right.
The NLRA stipulates that employers may not “dominate or interfere with the formation ... of any lalpor
organization.”” Employers thus cannot possrbly bea “candidate” in a union election: emp]oyees cannot
vote for théir employer to represent them, since a company-run or company—dorrunated union is illegal. l
Nor is this merely a techmcahty of the law. As John Adams noted, it is critical that representatlves i1
“should think, feel, reason and act like” the people they represent.? But there is only one function for'
which employees might want a representative — to represent them in negotiations with their - employer.
Since an employer obvrously cannot negotiate with itself, it cannot be the * representatwe of employeesi
in such a process. Thus, the 1only two bodies that might sensibly be thought of as * ‘candidates” are the
group of employees who Wailt to form a union and those who oppose unionization. ' i ] !

h

What, then, is the employer’s role in a union campaign? Some have suggested that employers are
akin to foreign observers of an election — ineligible either to vote or to hold office, and thus essentlally I
outside the electoral process: This was the reasoning of the AFLs counsel in his testimony on the ]
original Wagner Act, urging Congress to * suppose the United States and Mexico were seeking to adjust
a boundary matter by negotiation through commissioners. How would it be regarded if the United
States sought to influence the selection of certain commissioners to represent Mexico?”% To he extent
that we think of employers as citizens of a different polity, they would be banned from any partn:lpatron
whatsoever in union elections, including financial support for one side or the other. i =

We alternatively might think of employers as akin to financial backers of the anti-union employees ,
in a workplace. There are, of course, numerous problems with this formulation = above allﬁthe fact that
in many instances, there is no 51gmf1cant or organized group of anti-union workers until the employer A
begins its own anti-union campaign. Nevertheless, the relation of financial backer to the “candrdacy’ of

anti-union employees seems to be the best analogy through which to view the role of employers
[}

Thus, the emp10yer occupies two distinct roles. First, the employer is the currently exrstmg .
government of the firm. Second, the employer also functions as the primary supporter for the anti- !
union campaign. Here we have already run into a fundamental discrepancy between the tu;o systems if
management acts as both the “government” of the workplace and an active partisan in the campaign, t this
violates the fundamental democratic principle of separating state from party. Unfortunately, ‘this dual
identity accurately captures the reality of employers’ role in union campaigns, and thus the analysrs that

follows will track management behavior in both roles, i 1
il

Finally, then, what is the workplace? I believe that it makes the best sense to think of the worlcplacei
as akin to general public space in a political election, and to think of workplace communication as
analogous to the mass media in electoral politics. This is clearly not a perfect analogy. In campargns to '
create unions, the workplace is not the only forum for partisan communications. :Union organizers are Il
free to visit workers in their homes, and both union and management representatives are free to talk
with workers in restaurants, ‘parks, shopping malls, or any other public place. Moreover, both umons
and employers are free to pubhaze their claims in the general media. Nevertheless, the workplace
serves as a unique forum for union campaigns. Mass media provide an extremely limited opportumty to
communicate with workers; they are prohibitively expensive and do not target the appropriate audlenc:eI '

i

Conversations with individual workers away from the workplace may be significant — m!*hether !
in their homes or in some pubhc venue — but are generally difficult to arrange, and, therefore, are i
often quite limited. At a time when workers’ homes may be spread across 50 or 100 miles, and in an ;
economy where many hourly workers hold more than one job, it has become increasingly difficult to
catch anyone at home or even set up an appomtment to meet at a pre-established time. Asa Jesult, recent
evidence suggests that in the majority of campaxgns, union supporters are unable to visit even half 3f tht
employees.? I .
I

i
1
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The workplace is the only place where workers see each other every day — the only place they
are all together as a group. As the Board itself has noted, the workplace is “the one place where all
employees involved are sure to be together ... the one place where they can all discuss with each other
the advantages and disadvantages of organization, and lend each other support and encouragement.””
The Supreme Court likewise has recognized that work is “the one place where [workers) clearly share
common interests and where they traditionally seek to persuade fellow workers in matters affecting their
union organizational life and other matters related to their status as employees.”? If management is the
government of a company, then the workplace is the society that is governed. Thus, speech, media, and
communication within the workplace must be compared with speech, media, and communication in the

society at large during a political election.

Having established the terms of comparison, what foliows is a detailed exploratlon of how NLRB
procedures measure up against each of the democratic principles articulated above. In discussing each
principle, I will first describe the standards established for political democracy and will then examine the
Correspondmg standard enforced in union elections.
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Enforcement and Penalties

The final point of comparison between political and union elections is the manner in which each
system enforces the rights and standards it has established. In electoral politics, the law provides a
combination of fines and imprisonment for those who violate the norms of democratic process. Under
federal election law, for instance, a radio or television station that refuses a candidate airtime may have its
broadcast license revoked.™! Similarly, viclation of federal campaign laws is punished by a combination
of financial penalties and imprisonment, with the penalty for illegal donations reaching up to ten
times the amount contributed." The IRS code additionally stipulates that candidates that “knowingly
and willfully” exceed aliowed expenditure limits are subject to a $5,000 fine and one year in prison.
Those who “knowingly and willfully” make false or misleading statements to the FEC, with the goal of
covering up illegat contributions or expenditures, are subject to a $10,000 fine and five years in prison."?

Nor are such penalties restricted to violations of campaign finances. A federal employee who “uses
his official authority for the purpose of interfering with, or affecting, the ... election of any candidate for
[federal] office” is subject to.both fines and imprisonment.™ Anyone who offers an eronomic incentive
for someone else to vote, to avoid voting, or to suppbrt a particular candidate is subject to fines and up
to two years in prison®® Finally, any individual who lies, conceals; or covers up information regarding
attempts to intimidate voters is subject to fines and up to five years imprisonment.'

All of this is in striking contrast to union elections, where even employers who knowingly, willfully,
repeatedly, and explicitly threaten employees, bribe employees, fund anti-union campaigns, destroy
union literature, fire union supporters and lie to federal officials in an effort to cover up these deeds
— even employers who comunit all these acts in a single campaign and are convicted of having done so in.
federal court — can never be fined a single cent, have any license or other commercial privilege revoked,
or serve 2 day in prison,

Compared with the enforcement mechanisms for electoral law, the process of enforcing labor law is
complex, delay-ridden, and largely toothless. In the event that an employer illegally coerces employees
int an election campaign, the employee must file a complaint with the local office of the Board. This
office investigates the charge and, if it believes it to be meritorious, may issue a formal complaint. The
complaint is heard by an administrative law judge. However, the judge’s ruling here is not binding,
Either party may file an appeal to this ruling, which will be heard by the Board itself. Again, Board
decisions themselves are not self-enforcing; if an employer refuses to obey a Board ruling, the Board
must go into federal court to seek enforcement. In 2003, the median wait for an unfair labor practice case
pending a Board ruling was nearly three years from the filing of the charge;’ employers who choose to
appeal the Board's ruling to the federal courts could add years of delay to this process.

Furthermore, throughout this process, employees have no private right of action in seeking to
redress illegal employer activity. If employees believe that their employer illegally sabotaged a union
election campaign, they have no standing to bring this charge in open court. Instead, they must file
a complaint with the Board, which makes an unreviewable decision on whether to take the case!® 1f
political elections were run this way, it would mean that neither Al Gore nor George W. Bush would have
had access to the courts in their battle over the results of the 2000 election. Instead, each would have
had to file a complaint with the FEC; if the FEC chose not to-pursue their complaint, the case would be
dead, with no alternative possibility of redress or appeal. Finally, in the event that the NLRB decides to
proceed with a case, the Board takes over “ownership” of the complaint. Thus, Board agents may choose
tc; dr(;:& a case at any time, or to settle on unfavorable terms, even over the opposition of the original
plaintiffs.
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Beyond the delays and frustrations built into the prosecution of labor Jaw violators, there are
virtually no penalties for those ultimately found gullty Employees who are fired for advocating
unionization, for instance, bear the burden of proving that their termination was due to this acuwty "I
after years of proceedings, an employer is found guilty of having illegally terminated union supporters ]
the maximum possible penalty is that the employer may be required to hire the worker back! and to”
provide backpay for the period the person was laid off, minus whatever money the person earned at another i
job in the meantime.® Since most individuals find another job, the total back payment may be. qu:lte small;
If earnings in the replacement job equaled those of the former position, the employer may not owe any
backpay whatsoever. It should be noted that the Board cansiders illegally fired employees to have an
affirmative burden to seek work proactively; a fired worker who does not look for another job after being
1llegally laid off may find l‘us or her backpay cut as a result, even after winning the case.? I

Itis unsurprismg that tlus type of penalty is not an effective deterrent agamst illegal behawor :
Rational employers mlght we]l decide that the modest penalty for firing a few union supporters was
worth the benefit of scanng hundreds more into abandotiing the cause of unionization. Nevertheless
even repeat offenders of Iabt;r law can never be subject to punitive fines of any amount by the Boaid.!2 !]

|
1

Itis telling that even other areas of employmerit law provide stiffer penaltles For illegal employer ;
activities, For instance, the C1V11 Rights Act, the Américans with Disabilities Act;and the Age 1
D1scnm1nat10n Employment Act all provide for attorneys’ fee$ and punitive damages as a retnedy for
employer v101at1ons Indeed, even administrative laws such as the Occupational Safety.and Health Act i!
or the Employee Retrrement Income Security Act, provide punitive fines or allow, “for damages through §
private litigation.* But in the most critical arena of workplace regulahon, the law is virtually toothless.‘z"

In the case of willful and egregious offenders, the Board has the power to issue an orderi compellmg

an employer to recognize a union and commence negonahons However, the Board is extremely l
reluctant to use this power: =|3Recent1y, the Board overturned just such an order that was issued by an
administrative law judge., In the case in question, three-fourths of the engmeenng employees in South h
Florida’s Hialeah Hospltal s1gned cards indicating their support for unionization, Shortly thereafter, the
hospital sécretly videotaped and then fired a pro-union employee, threatened reprisals if workers votedr
to organize, and promised t to promote an employee if he convinced others to vote against unionization.
After these actions, a ma;onty of employees ultimately voted against unionization. The Board found the.
employer guilty of multiple_ Vlolahons of the law but insisted that the only appropnate remedy wasto 1,

rerun the election.’ |; .

Yet since there is no poss;bﬂlty of punitive damages under the NLRA, even when a bargammg orderl'
is imposed, an aggressively anti-union employer ultimately faces almost no sanctmn for flouting the law,
When a union has been cértified after winning an election, employers are legally reqmre;l to negotiate i‘
a contract in good faith. However, if an employer refuses to bargam in good faith, the legal remedy is n
simply to order the employer, once again, to negotiate in good faith?* One of the most extréine such ¢
examples is the case 6f the Sparks Nugget casino. In 1977, the Board found that the Sparks Nugget had 'l
been guilty of bargaining in bad faith for the three previous years, and instructed the employer to return
to the negotiating table in good faith. In 1980, the Court of Appeals enforced the Board’s order, buf the i
employer.continued in its refusal to negotiaté. In 1984, an administrative law judge once agam found: J
the employer was ﬂlegally bargarmng in bad faith. In 1990, the Board upheld this decision, ordermg the
employer back to the table. Again, the employer appealed to the Ninth Circuit Court of Appeals, and i 1n
1992, more than 17 years after the employer began chsregardmg the law, the court enforcéd another. Board
order requiring the company to return to the hegotiating table.!? ' e )

Thus, even those protechons that exist on the books under labor law become 111usory when one seeks
to enforce them. But any electoral system that lacks effective enforcement cannot p0351bly safeguard the

democratic rights of its part1c1pants ‘

49 ’
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How America Judges the World: Higher Standards Abroad than
at Home?

One way to illuminate U.5. standards of what constitutes “free and fair” elections is to examine the
criteria that our governmerit uses to evaluate the Jegitimacy of other countries” elections.

The National Endowment for Democracy (NED) has been charged by Congress with the mandate
to “strengthen democratic electoral processes abroad. mz According to the NED, for elections to be
legitimate they must be not only “free,” but also “competitive.”? In 2002 the State Department invoked
this principle in criticizing the government of Ukraine for failing to “ensure a level playing field for all
political parties” in its national elections}®

Among thie criticisms leveled at Ukraine were that employees of state-owned enterprises were
pressured to support the tuling party; mineworkers were pressured to withdraw from a trade union
supportive of the opposition; faculty and students were instructed by their university rector to vote
for specific candidates; ruling party candidates took advantage of public offices for meeting spaces
while denying suitable meeting space to the opposition; and the governing party enjoyed “uncritical
coverage from regional and local media outlets” while the opposition was faced with restricted access
to billboards, local media, and state-funded television.™® If transposed onto the grounds of a U.5.
workplace, everything that occurred in this flawed election in Ukraine would be legal. Emp10yers are
perfectly free to use workplace space for partisan meetings while denying use of that space to union
supporters, to monopolize communications media within the workplace; to instruct employees on how to
vot,; and to pressure employees (in every way short of an explicit threat) to vote against unionization. It
is particularly telling that the State Department never raised any doubt that the Ukrainian election was
conducted by secret ballot. Such an election may be “free” in the sense that it ends in a secret ballot, but
it is neither “fair” nor “competitive.” '

Similarly, in 2003 the State Department issued a statemerit criticizing the Repubtlic of Armenia for
an "election process [that] fell short of international standards.*® The United States ambassador to the
Organization for Security and Cooperation in Europe specifically cited “violations by state-run television
of the principle of equal access for all candidates.”™ In addition, election monitors reported allegations
that “public sector employees, factory workers, teachers, students and others were instructed to attend
the incumbent’s rallies”™ Again, the same things that disqualify an election abroad — including forcing
employees to attend partisan meetings or rallies — are perfectly legal in evej'y private sector workplace
across the United States.

In the leadup to 2004 elections in Ukraine, the House and Senate passed concurrent resolutions
calling for electoral reforms in that country. Apart from the specific criticisms of Ukraine, the resolution
outlines some of the core principles defining democratic elections:

a genuinely free and fair election requires a period of political campaigning conducted in an
environment in which ... the candidates [may present] their views and qualifications to the
citizenry, including ... enjoying unimpeded access to television, radio, print, and Internet media
on a non-discriminatory basis.!*

In conclusion, Senator Ben Nighthorse Campbell insisted that “the Ukrainian authorities ... need to
ensure an election process that enables all of the candidates to compete on a level playing field.”'® We
can only hope that this same standard of democracy may one day be applied in the U.S. workplace.
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Conclusion -

At every step of the way, from the beginning to the end of a union election, NLRB procedures
fail to live up fo the standards of U.S. democracy. Apart from the use of secret ballots, there is not: s
a single aspect of the NLRB process that does not violate the norms we hold sacred for pohtlcal -
elections. ~The u.nequal access to voter lists; the absence of financial controls; monopoly contro] of both ]
media and campaigning within the workplace; the use of economic power to force paru::lpanon in,
political meetings; the tolerance of thinly disguised threats; the location of voting boaths on parusan i
grounds; open-ended delays in implementing the results of an election; and the absence of meamngful
enforcement measures — every one of these constitutes a profound departure from the norms that havé’
governed U.S, democracy since its inception. !l =

While the natlon s elected officials include many talented and tireless campaigners, it is. hard to il
imagine anyone — Repubhcan ot Democrat — who could win election under the conditions that workers
must use to form unions. Indeed, almost any single one of the problems listed above would be enough"
to sink all but a handfu] of campaigns. If congressional elections were run just as they are now,’ except
that a challenger was requu'ed to show signed statements of support from 30 percent of reg15tered voters
before the district would schedule an election, this by itself would make elections impossible in most of
the cotntry. Simijlarly, if the only change were that one candidate had access to voter lists and the other
did not, this by itself would make victory wrtually unattainable for the disadvantaged candidate., Teis &
easy to imagine a similar’ result for each of these failures of the NLRB system: if the anly problem was
that one candidate had monopoly control over the mecha, if it'was just that one could talk to voters every
day at woik while the other "had to visit them at night i in their homes; if it was only that local busiricsses
threatened to lay off employees if a certain candidate was elected; or only that ¢ one candxdate had the };
power-to compel all voters 1o attend one-sided campaign ralhes — any single one of these would result
in certain defeat for the vas; majority of cand.ldates 4 \ }

!

I

Intuitively, one would tthk that if thete were any difference between umon’ and polmcal electmns
it would be that union elecnons provided even gréater protections to partlapants out of recogmtlon of..{
their greater vulnerability, In political elections, the actions of either employer or employee"are part of a
‘much larger electorate and,’ "therefore, contribute in a much more indirect way to the elec'uon s outcome, l
In addition, since most polmcal campaigning — as well as the final act of voting “itself — takes place
outside the workplace, there is much less opportunity for employer surveillance of, knowledge of, and li
influence over employees’ political behavior. In union elections, all of this is reversed; the campaign N
primarily takes place in the workplace, where employers know who is talking pro-umon, who is weanng
what kind of button, who has signed what petition, and who shows up to vote (and in whose company)
on the election day. Gwen%he far greater opportumty for undue influence in the workplace, one mxghtl
suppose that protections, against voter coercion would be more stringent in union elections’ than in

w7 oem

political elections. Just the opposite is true, & £, i . h
The analysis above pomts to an inescapable conclusion. The high hopes and bold words that 4 -

accompanied the passage of the Wagner Act have not been realized. Itis possxble for scholars, lobbylsts,
and lawmakers o hold widély divergent beliefs regardmg how unions should be formed. But it is no !'
longer. p0551b1e to believe that the current system mirrors the procedures we use to elect public officials,
Indeed, from the point of yiew of the framers of the Constitution, of U.5. ]unsprudence and of state I
and federal statute, the current NLRB system is profoundly broken — and profou.ndly undmnocratlc
Whatever path labor law reform may take, it must begin with this understanding. v *

o o |l
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of employers to show v1ru1ent1y anti-union movies in “captive audience” meetings. When one union
objected to employees being required to watch a film depicting a union member shoohng to death a non?
striking employee and maiming a young child, the Board concurred that the film represented antmmon
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5 47 USC 5, §315(a). Excepnons are for bona fide newscasts, IntEI'VIEWS, documentarres, or on-the-spot
coverage. In the 2004 presidential race, the Equal Time Rule gained national attention after the Sinclair_ I
Broadcasting Group announced plans to air a program critical 'of Democratic candidate John Kerry on,
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Federal Communications Act: Can These Provisions Stand if the Fairness Doctrine Fails?” 74 Georgetown
Law Journal 1491 (1986).

 Justice Frankfurter explained that “unlike other modes of expression, radio inherently is not available
to all. That is its unique characteristic, and that is why, unlike other modes of expression, it is subject to
government regulation.” National Broadcasting Company o. United States, 319 U.S. 190, 226-27 (1943).

% Statement of Representative Johnson, 67 Cong. Rec. 5558 (1926), reprinted in Smith 1520.
% Statement of Senator Holland, 105 Cong. Rec. 14, 1451 (1959), reprinted in Smith 1498.

 The only “media” right guaranteed to pro-union employees in the workplace is the right to hand out
literature in a break room, and then only when both the distributor and recipient are on break time.

81 On this point see NLRB v. United Steelworkers, CIO (NuTone, Inc.), 357 US 357 (1958); NLRB v. Babcock

& Wilcox Co. Management communication to employees — mdudmg anti-union campaigning - is
treated as privileged. A company may not ban distribution of union literature if it allows dlstnbuhon

of other non-work-related literature; that would constitute discrimination. However, management
communication is treated as a class of its own, whose one-sided distribution does not constitute
discrimination aslong as all other types of literature apart from management communication are treated

the same.
$2 NLRB . United Steelworkers, CIO (NuTone, Inc.), reprinted in Becker 564.
% Senate Report No. 96, 92 Cong., 2™ sess. (Washington: GPO, 1971) 1.
“ 40 FCC 398, quoted in Chisholm v. FCC, 176 US App. D.C. 1; 538 F.2d 349, 355 (DC Cir. 1976).
6 In NLRB . Babcock & Wilcox Co. 112, the Court ruled that union organizers may be banned from

‘company -property “if reasonable efforts by the union through other available channels of communication

will enable it to reach the employees with its message.”

% Similarly, the Board’s logic in defending forced anti-union meetings in the workplace is that “The
equality of opportunity which the parties have a right to enjoy is that which comes from the lawful use
of both the union and the employer of the customary fora and media available to each of them. Itis
not to be realistically achieved by attempting ... to make the facilities of the one available to the other”

(Livingston Shirt Company 407).
% NLRB v. United Steelworkers, CIO (NuTone, Inc.).

** Committee on Interstate and Foreign Commerce, House Report No. 92-565 (accompanymg HR 8628),
92 Cong., 1* sess. (Washington: GPO) 4.

# Ibid.

? Committee on House Admuustratlor\, H_QJ.LS_e_R_QEQﬂ_N_O_m {accompanying HR 11060), 92 Cong,,
1" sess. (Washington: GPO)4. -

1 “The whole theory behind our law,” explains the FEC, “is to prevent dominance in the economic
sector from spilling over to dominance in the political sector.” Interview with FEC Office of Election
Adminjstration Deputy Director William C. Kimberling, in Paut Malamud, “Keeping Track of Campaign
Contributions,” Issues of Democracy: Free & Fair Elections 1, No. 13 (Washington: U.S. Information Agency;

Sept. 1996) 6.

72 USC Ch. 14, §441a(b). In presidential elections, any candidate who accepts federal matching funds
must comply with specific limits on the amount of money that can be either raised or spent on the
election,

7 Bipartisan Campaign Reform Act of 2002 (McCain-Feingold), Pub. L. No. 107-155, §304 (27 Mar. 2002),
amending FECA (2 USC Ch. 14, §441a(i)). An outline of the amendment is available at <www.fec.gov/
pages/brochures/millionaire.shtml>.

%2 USC Ch. 14, §441a(i). These candidates still receive federal matching funds, but their fundraising and
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spending limits are increased proportional to the size of the war chest of their wealthy opponents El

7 Employers are required tofile reports with the Department of Labor regardmg the amount of money
spent on anti-union consultints. However, the definition of “consultant” is sufficiently, narrow that much
anti-union advice and support work goes unreported. Apart from hiring such consultants, no other ;l
expenditure on anti-union efforts is reported. For more on this subject, see John Logan, ”Consultants '

Lawyers, and the “Union Free Movement in the USA Since the 1970s,” Industrial Relations Journal 33 (2002)
197-214. . . . E] . 1

76 Alexander Hamilton, “Federalist 73,” Ihg_EgQgr_u_t_[-‘_pe_:& ed. Clinton Rossiter (New York Pengum
Books, 1961) 441. .

718 USC, Ch. 29, §599.  ° - o o
1]

718 USC, Ch. 29, §610: “It shall be unlawful for any person to intimidate, threaten, comm:—md or coerce,
or attempt to intimidate, threaten, command, or coerce, any employee of the Federal Governinent as'
defined in section 7322(1) of Title 5, US Code, to engage in, or not to engage in, any pohtlcal ac:t‘nnty,i Cl
including, but not limited to, voting or refusing to vote for any candidate or measure in any electlon,
making or refusing to make any political contribution, or working or refusing to work on behalf of any
candidate. Any person who violates this section shall be fined under this title or unpnsoned ot mote;
than three years, or both.” II 7

P In Umted States Civil Service Comumission et al. v. Natonal Association of Letter Carriers, AI-'L-CIO etal, ' .
413 US 548; 93 S. Ct. 2880, 2885 (1973), the Supreme Court explamed the purpose of the Hatch Act as
protecting, in part; agamst “the danger to the [civil] service in that political rather,than ofﬁaal effort may
earn advancement.? -

1
818 USC, Ch. 29, §600: “Whoever, directly or indirectly, promises any employment posltlon,I Icont:t-ac:t
appointment, or other benefit, provided for or made possible in whole or in part by any Act of Congress,
or any special consideration in obtaining any such benefit, to any person as consideration, favor, or,
reward for any political activity or for the support of or opposition to any candidate or any pohtlcal = il
party in connection with any general or special election to any political office, or in connection with any p
primary election or political convention or caucus held to select candidates for any political office, shal] be

-

fined under this title or imprisoned not more than one year, or both.” - i3 . El I ]
® On this point, see Pamela S. Karlan, “Not by Money But by Virtue Won? Vote Trafficking and the Votmg
Rights System,” 80 Virginia Law Review 1455, Oct. 1994. . ll i

82 USC Ch. 14, §441b(b)}(2)(A). The same restrictions apply in reverse to unions: a union PAC may sohcxt
nonsupervisory employees at any time, but may only solicit managenal employees or shareholders twice
a year, and under similar co?dmons to those applied to corporate PACs. -

II
82 USC Ch. 14, §441b(b){3)(C). : i \
842 USC Ch. 14, §441b(b)(4)(B) The one exception to this rule is for employees making donatlons of $50 N
or more. The identity of all Such donors must be reported under federal law. 1 i 4 0
8 2 USC Ch. 14, §441b(b){6).iThe company may charge the union only for its actual costs in prowdmg ttus
service. :

i

% Michigan Election Law, Act 116 of 1954, §168.931 (1)(d). Among other states with similar lawsis .’ i
Louisiana Revised Statute 23 §961, mandating that “no employer having regularly in his employ twenty
or more employees shall ... .adopt or enforce any rule, regulation, or policy which will control direct, !
or tend to control or direct the political activities or affiliations of his employees, nor coerce or mﬂqence i
or atternpt to coerce or influence any of his employees by means of threats of mscharge or loss of g - 8
employment in case such employees should support or become affiliated with any parhcular pohhcal i
faction or organization, or partmpate in political activities of any nature or character.” 'I -

¥ See, for example: Rhode Island Code, Title 17, §17-23-6 (violators permanently forfeit the right to vote i
or hold public office, and corporations forfeit their chaners) Maryland Code 513—602 (a)(7) (Vlolators face
| . ’!
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‘a fine of up to $1,000 and up to one year in prison, and are banned from holding office for four years);
Arizona Code §16-1012. Ten other states have similar statutes.

% Legal scholar Cynthia Estlund notes that other areas of employment law, such as anti-discrimination
statutes, recognize much more subtlé forms of coercien than does labor law. Indeed, the entire
framework of anti-discrimination law bans expressions in the workplace that are legal outside the
workplace. These laws implicitly acknowledge that the workplace as a whole is a place of coercion,
where one cannot simply walk away from hostile statements without unacceptable repercussions

to one’s livelihood (Cynthia Estlund, “Freedom of Expression in the Workplace and the Problem of
Discriminatory Harassment,” 75 Texas Law Review 687, 692, Mar. 1997).

¥ The Taft-Hartley Act specifies that “The expressing of any views, argument, or opinion, or the
dissemination thereof, whether in written, printed, graphic or visual form, shall not constitute or be
evidence of an unfair labor practlce under any provisions of this act, if such expression contains no threat
of reprisal or force or promise of benefit. 29 USC §158(c) (2000). This view was affirmed by the Supreme
Court in NLRB v. Gissel Packing Co., 395 US 575, 618 (1969), where the Court found that “an employer’

is free to communicate to his employees any of his general views about unionism or any of his specific
views about a particular union, so long as the communications do not contain a threat of reprisal or force

or promise of benefit.”

% NLRB v. Gissel Packing Co. 618-619.

" DeMaria 68. )
2 Bronfenbrenner (2000). -

% Arizona Code 16-1012. Violators of this statute are guilty of a class 1 misdemeanor. Maryland §13-602
{a)(8) includes identical language (violators are subject to $1,000 fine and/or one year in prison, and are
banned from holding office for four years). Similar language is found in the state codes of Colorado,
Indiana, Montana, New Jersey, Ohio, Rhode Island, South Dakota, Tennessee, Utah, West Virginia, and

Wisconsin.

™ NLRB v. Champion Labs, Inc., 99 F 3d 223 (7* Cir. 1996).
% Tri-Cast, Inc., 274 NLRB 377 (1985).

% NLRB v. Golub Corp, 388 F.2d 921, 920 (2d Cir. 1967).

% NLRB v. Champion Labs, Inc.

% Kellwood Co., 299 NLRB 1026 (1990).

% Paul C. Wller, “"Governing the Workplace Employee Representation in the Eyes of the Law,”. Employee
eds. Bruce E. Kaufman and Morris Kleiner (Madison,

WL Industrial Relations Research Association, 1993) 85.

1@ Richard Freeman and Joel Rogers, ’Who Speaks | for Us? Employee Representationina Nonunion

Labor Market,” eds. Bruce E. Kaufman and

Morris Kléirier (Madison, WI: Industrial Relatlons Research Association, 1993) 29.

0 Andrias.

12 The NLRB Casehandling Manual of 1989, pt. 2, § 11302.2, instructs Board agents that the “best place
to hold an election” is the worksite and that absent “good cause to the contrary,” it must be held there,

reprinted in Becker 566.
18 Red Lion, 301 NLRB 7 (1991).

14 FEC staff, interview, by Elizabeth Conklin Dority (research assistant to the author), 6 Oct. 2004. United
States Election Assistance Commission, Best Practices Tool Kit {Washington: 30 July 2004) 2, similarly
describes the “most likely polling place[s]” as being in “public schools, churches, and community
centers.”
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1
1% Texas Election Code §43.031 (2004). Polling places are prohibited at the residence of anyone “related I
within the third degree by, consanguuuty or the second degree by affinity” to a candidate. !
196 Texas Election Code §43.032(a) (2004). o . '!
' John G. Kilgour, P Preveritive Labor Relations (New York: AMACOM, 1981) 260. F.ooo. ;
18 Michael Goldfield, w@mmﬂmmm (Chlcago Umvers:ty of ° l;

Chicago Press, 1987) 201-202. . ‘

109 Texas Election Code Ann''§221. 051 states that “If the official result of a contested election shows that
the contestee won, on quahfymg as provided by law the contestee is entitled to occupy t the office after the
begmmng of the term for which the election was held; pending determination of the rightful holder of the

office.” - . B ,! . i
0 John D. Stevens, Relator.v. Honomble Don E. Cain, Judge, Respondent 7355.w.2d 694 {Tex. App - '1
Amarilio, 1987). " ii

"M 47 USC 5 §312 swtes that the FCC may revoke any station license or construction penmt “for wﬂlful or
repeated fallure to allow reasonable access to or to penmt purchase of reasonable amounts of time for the

useof a broadcastmg statién by alegally qualified candidate for Federal elective ofﬁce “_ ﬁ ¢ . i!
122 USC 14 §437. To date, the Commission has issued fines of up to $850,000 for campalgn funding, - i
violations. -FEC fines of $50,000 or more are available at <www.fec. gov/press/bkgnd/lustory sthm1> .

113 26 USC 95, §9012. 18, :' b
4 18 USC 29, §595. . 3 ' 5 . "
15 18 USC 29, §597. k ] ! i
16 18 USC 29, §1001. ' j ﬁ b, |
17 Sixty-Eighth Annua i i 4 ;E i
113 The deasmn of a Board agent not to take a case is not appealable to any authonty Detrozt Edison C'o o
NLRB, 440 US 301, 316 (1979). i ;
19 29 USC 169 (c) (2000). : o ;; -

12 Phelps Dodge Corp. v. NLRB, 313 US 177, 198-200 (1941); Retailer Delivery Systems, Inc. 292 NLRB 121, !
125 (1988).

12 Tybari Ltd., Inc. v. NLRB, 959 F.2d 451, 454 (3d Cir. 1992). 2

1% The ban on punitive damages for repeat offenders was established in Ex-Cell-O Corp., 185 NLRB 107,
108 (1970). Board remedies are limited to backpay, requiring employers to stop illegal activities, and
requiring them to post notidés acknowledging that certain practices are illegal. If employers continue to

‘violate such orders, the Board can go into federal court to seek a contempt order. However, the Board

never has the option of imposing punitive fines. E-

% Labor law is unique even among employment regulations in prohibiting any form of punitive
damages, providing no right of private action, and precluding states from enacting parallel statutes with
stricter enforcement mechanisms. On this point, see: Cynthia Estlund, “The Ossification of American
Labor Law,” 102 Columbia Law Review 1527, 1553-54, 1612, Oct. 2002. 1

12 Higleah Hospital, 343 NLRB 52 (2004). This case is described firther in American Rights at Work’ “Is o
Another NLRB Election Really A Solution For These Workers?” Workers” Rights Watch: Eye on the NLRB,
Dec. 2004 <www.americanrightsatwork. org/workersnghts/eyelz 2004.cfm>. 1 ,

12 In H.K. Porter Co. v. NLRB, 397 US 99, 102 (1970), the Supreme Court found that even when a company*:
refuses to bargain in good faith, the NLRB is powerless to “ compel a company ... to agree to any
substantive contractual provision of a collective bargaining agreement 4 1 i ¢k
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1 See Sparks Nugget, Inc. v. NLRB, 968 F. 2d 991 (9% Cir. 1992) and related discussion in Andrew Strom,
“Rethinking the NLRB’s Approach to Union Recognition Agreements,” 15 Berkeley Journal of Employment
and Labor Law 50 (1994) 86.

17 National Endowment for Democracy, “Statement of Principles and Objectives,” 21 Nov. 2003 <www.
ned.org/about/principlesObjectives.html>.

128 Ibid.

12 Philip T. Reeker, Deputy Spokesperson, U.S. Department of State, “Ukrainian Parliamentary Elections,”
Press Statement, Washington, DC, 1 Apr. 2002.

13 These problems are detailed in Organization for Security and Cooperation in Europe, “2002 Elections
to the Verkhovna Rada of Ukraine: Statement of Preliminary Findings and Conclusions,” International
Election Observation Mission , Kiev, Ukraine, 1 Apr. 2002 <www.osce.org/documents/odihr/2002/04/1292_
en.pdf>. The State Department’s Press Statement of 1 Apr. 2002 affirms that “the United States concurs
with the OSCE mission’s preliminary statement.”

131 Stephan M. Minikes, U.S. Ambassador to the  Organization for Security and Cooperation in Europe,
“Statement to the OSCE Permanent Council,” Vienna, Austria, 27 Feb, 2003 <www.state. gov/pfeur/rls/
rm/2003/19833.htm>.

12 Thid,
13 Quote is from Organization for Securlty and Cooperation in Europe, Office of Democratic Institutions
and Human Rights, Preliminary Statement on Presidential Elections in Armenia, February 19, 2003, 20

Feb. 2003 < http://www.osce.org/odihr/>. The Feb. 2003 statement of U.S. Ambassador Minikes states that
“The United States agrees with the preliminary joint assessment of ODHIR.”

1 Senate Concurrent Resolution No. 106, 108* Cong,., 2 sess. (Washington: GPO, 12 May 2004). The
resolution was introduced in the Senate by Senator Ben Nighthorse Campbell (R-CO), co-chairman of the
United States Helsinki Commission. The House version was introduced by Representatives Henry Hyde
(R-IL), Chairman of the International Relations Committee, and Chris Smith (R-NJ), Chairman of the
Helsinki Commission.

13 Statement of Senator Ben Nighthorse Campbell, reported in BRAMA News and Commumty Press: News
from and about Ukraine and Ukrainians, 12 May 2004 < www.brama.com>.
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UNION ORGANIZING UNDER il
NEUTRALITY AND CARD CHECK AGREEMENTS b

. ‘ 1

, ADRIENNE E. EATON and JILL KRIESKY* H

=s= o - !1

Collectwely bargamed language concermng union organizing:has become
increasingly, tommon Typically included in such language is the employer ]
agreement to Temain neutral in the organizing process, or to recognize unions
based on card checks by" neutral third parties (as an alternative to NLRB
elecuons), or,, both. The authors examine the content of and orgamzmg
experlence under 118 separate written dgreements of this kind: They ﬁnd
strong ewdence that card check agreements reduced Imanagement campalgn-
ing, as well as the use of illegal tactics’such as discharges and:promises of
beneﬁt.s and also substantially increased the union recognition rate. Neutrality

alone apparently had much less effect, but agreements containing only néutral- .

ity provlsmns have sometimes led to card check agreements. Two less commOn
provisions of orgamzmg agreements that appear to have increased orgamzmg
success were campalgn time limits and requ1rements that employers prov1de

-unions-with employee lists,

. C ollectively bargained language to ad-
dress the process of organizing new
workers is mcreasmg in frequency and im-
portance. Rooted in the labor movement’s
view ‘that management opposition is the
key factor explaining union losses in repre-
sentation elections, such language seeks to
alter the organizi.ug ‘process and to boost
the rate of union success. Typically, itdoes
so through 2 pledgc by the employer to
remain neutral in thé organizing process,
or r.hrough the establishment of card check
procedures to avoid National Labor Rela-
tions Board: electmns or both, Despite a
long stream of mdusrnal relations research

1 "

*Adrienne E. Eaton is Professor, Labor Studies
and Employment Relations Department, Rutgers
University, and Jill Kriesky is Associate Professor,
Institute for Labor Studies and Rcscarch Wesl: Vir-
ginia University. o
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demonstratmg the role of employer OpPO-
sition in. union electlon lossesf there has
been almost no acadech research on ncu-
trality, card check, or similar agreement's

This study begins to fill that v01d Usmg

- the content of and organlzlng experlencc

under 118 separate written agreements
between unionsand ma.nagement concern-

ing organlzmg, we scek to- a.nswer three |

questions. First, how are neutrality and
card check arrangements'defined and what
other components are found in organmng
- L] I

i

- '
Copies of the surveys used to collect the data

analyzed:in this paper are available from the first =

author at Labor Studies and Employment Relations
Dept., Labor Education Center, Rutgers University,
50 Labor Center Way, New Brunswick, NJ ‘08901-
8553. THe authorsare willing to discuss sharmg the
data but reserve the right not to do so. The Analyses -
discussed in the paper were performed using SPSS.
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agreements? Second, do either neutrality
or card check agreements limit illegal or
legal management resistance? And third,
how do the unions’ success rates under
these agreements compare with the experi-
ence under NLRB elections? Finally, based
on the answers to these questions, we sug-
gest a future research agenda.

Literature Review

A substantial empirical literature in in-
dustrial relations establishes employer op-
position as a major contributor to union
losses in certification elections and, ulti-
mately, to the decline of the unionization
rate in the United States. Dickens (1983),
Cooke (1985a), Lawler and West (1985),
Freeman and Kleiner (1990), Comstock
and Fox (1994}, Fiorito, Jarley, and Delaney
(1995), and others have detailed the nega-
tive impact from employer Unfair Labor
Practices (ULPs) in general or employment
discrimination, including discharge, spe-
cifically. Othershave similarly documeénted
the adverse effects of legal employer oppo-
sition on union elections (Lawler 1984;
Lawler and West 1985; Dickens 19835;
Bronfenbrenner 1994; Freeman and
Kleiner 1990; Getman, Goldberg, and
Herman 1976). Still other work has identi-
fied the negative impact of management
campaigns on the negotiation of first con-
tracts {Cooke 1985h; Bronfenbrenner 1994;
Pavy 1994). From the trade union perspec-
tive, this literature supports the need for
employer neutrality and card check lan-

guage.

The Emergence of
Organizing Agreements
as a Union Strategic Response

Lawler and West (1985) drew on the
strategic choice literature to posit thatboth
employer and union strategies related to
organizing fall into two “major classes,”
internal and external. “External strate-
gies” are those that seek to alter the context
in which an organization operates. The
American labor movement has recently
begun to develop new, structurally oriented,
internal strategies to deal with its organiz-

ing failures (Fletcher and Hurd 1998; Nis-
sen 1999). However, it has had a much
longer, more sustained external strategy
focused on shifting the context in which
organizing takes place, specifically by neu-
tralizing employer opposition. It has pur-
sued two separate tracks in this regard, one
legislative, the other contractual.

In the late 1970s, at about the same time
as an attempt at labor law reform ended in
failure, several major industrial unions bar-
gained agreements with management that
represented a new external strategy.
Through contract language, management
agreed to remain neutral in certification
elections, to conduct expedited elections,
or to recognize the union based on the
presentation of a sufficient number of
signed membership cards (Craft 1980). In
addition, the number of union and man-
agement partners seeking to create more
collaborative relationships increased
throughout the 1980s and into the 1990s.
As unions grew more sophisticated in iden-
tifying and trying to meet their institutional
needs through these relationships, they
increasingly extracted employer commit-
ments in regard to organizing (Eaton and
Kriesky 1997). At the same time, a growing
number of unions were able to negotiate
stand-alone organizing agreements with
employers with whom they had no prior
bargaining relationship. Mostrecently, the
AFL-CIO has promoted this contractual
approach for shifting the organizing con-
text through the publication of a “how to”
manual for affiliates (AFL-CIO 2000).

Existing Studies on Neutrality
and Card Check Language

Despite organized labor’s growing inter-
est in and use of organizing agreements,
there has been little scholarship dealing
with them. Recent books examining “mu-
tual gains” labor relationships either sim-

ply mention neutrality (Walton etal. 1994)

or fail to deal with it at all (Kochan and
Osterman 1994; Cohen-Rosenthal and Bur-
ton 1993). The research that does exist has
focused on alimited number of cases. Craft
(1980) described the bargaining context
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and content of the early agreements in
manufacturing. Three more recent case
studies have looked at either the bargain-
ing or operation of card check agreements
in a limited context. Green (1997) de-
scribed the; roIe played by neutrality lan-
guage in creating a partnership between
the Service Employees International Union
(SEIU) Local 509 and private human ser-
vices agenc1es in Massachusetts. Nissen
(1998) exammed the difficulties the Com-
mumcanons Workers of America (CWA)
had,both . 1n organizing and bargaining
neutrallty at the one-time AT&T subsid-
iary, NCR,.desplte the partnership be:
tween AT&T and CWA in other business
units. Budd‘and Heinz (1996) described
a somewhat hlgher level of union success
in negotiating organizing agreements in
two aneapolls hotels and, subse-
quently, in'organizing under thése agree-
ments. Perhaps the most comprehensive
descrlptlon of the evolution of neutrality
and ‘card check strategies appears in a

Communication Workers of America

(1997) publication describing its experi-
ences in securing such agreements with
SBC.in the early 1990s.

Benz (1998) examined the role.of card
check agreements in organizing new union
members in multIple cases and concluded
that “card check campaxgns have yielded
some mgmﬁe::mt victories, and they are an:
indispensable weapon in the struggle to
build a resurgent labor movement”
(1998:119-20). She admitted, however,
that thelack of data prohibits us from know-
ing how a unlon can secure such an agree-
ment and whether the strategy is widely,
applicable among various employers and
industries.

Indeed, the only quanutatwe research

that examlnes an organizing context that
differs substannal]y from the NLRB ‘pro-.
cess has focused on Canada; wheré theg
recognition:procedures used include card,
check: Thomason (1994) and Thomason,
and Pozzebon (1998) found substantlally
lower rates ‘of TULPs as well as legal em-
ployer tactics, including those listed above,
and much higher rates of ceftification, inf
both Ontario and Quebec than in the

l| il
United States. Using data from Ontario,
Thomason (1994) found a 16wer rate of
ULPsin card check than in regular election
campaigns. As in the United States, man-
agement opposition’ did feduce the prob-
ability of success, but to a'much lesser de-
gree. The Ontano—only study found a simi-
lar result concermng deldys i in the certi-
fication process, although ‘the - timing and
source of those delays were not directly
comparable given differences in adniin-
istrative procedures 2 {Thomason
1994:224). Finally, unions had 2 higher
rate of success withjcard check recogni-
tion thandin eléctions (Thomas and
Pozzébon 1998). ii 5
The researchrpresented here begins to
close the dita gap,ldentlﬁed by Benz. We
examine thf_: effeg:tlveness of neur_rahty and
card check:; agreements as a’umon strategy
to bring about a positive, ‘shift in the exter-
nal context for organmng ( LawIer and West
1985). We; look at the various types of
language and how they seek*‘to shift that
context. We thenvexamme the 1mpact of
these agreements on specific employer tac-
tics. We hypothesize jthat both}neutrahty
and card check agreements will ireduce the
use of employer tactics, a]though consis-
tent with the Canadian’ findings,'card check.
is likely to have the greater 1mpact‘ We.
then look at nién récognitionjoutcomes:
under both types of ggreements. We ‘hy-
pothesize that they will result= in much
higher rates’of union success than are cur-
rently found in regular NLRBI elections.
Again, card check should be mofe effective
in this regard (see nog{e 1). .
1

i] 1
The labor movement emphas:zes the positive as-
pects of card check campalgns in, speedmg up the
process and thiis reducing the opportumty for em-
ployer opposmon Atleasta pomon of the cmployer
community has a different view., Both neutrahty and
card check arrangemems are seen as preventing em-
ployees from “getting the full story?, (K.ramer Miller,
and Bigrman 1981:79; see  also Yager, Bartl, and LoBue
1998). Card check procedures are argucd to increase
the possxbllmes for union coercion'and misrepresen-
tation in obtaining work‘cr Signatures (Yager, Bartl,

and LoBue 1998: 77). A
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Research Methods

ldentifying Agreements

In the first stage of this research project,
we sought to identify how many neutrality
and card check agreements exist and who
the parties to those agreement are. Focus-
ing on international unions with 10,000 or
more members primarily in the private sec-
t1or, we identified 57 national unions to
survey. We mailed a brief survey to union
representatives, typically either the Re-
scarch Director or President. The instru-
ment sought to identify any neutrality or
non-interference agreement (including a
definition) and any other agreements “re-
garding organizing unorganized workers
such as card chéck arrangements, unit ac-
cretion, physical access, and so on” towhich
their union had been or currently was a
party; whether their union had a policy to
encourage the negotiation of such agree-
ments; and whether they had experienced
failures in attempts to negotiate agree-
ments.? We also asked for the niame of a
rontact person who could provide us with
{urther information. At the same time, we
ronducted an extensive search of other
sources, including BNA materials and on-
line databases of business periedicals. This
cffort was completed early in 1997. Other
methods were used to extend the list

In determining which agreements to include in
the data base, we chose to exclude three specific types
of information. First, we excluded cases of dd hoc
card check recognition by employers. Although in-
teresting, these events are difficult if not impossible
lor an outside researcher to track systematically. Sec-
ond, although we collected some information on oral
agreements, their somewhat informal and illusory
nature led us to eliminate them too from the quanti-
‘tative analysis described below, and we made no sys-
tematic effort to identify them. Third, we did not

attempt to identify every agreement ever negotiated’

by the unions surveyed. Thus, the list is somewhat

time-limited. It inciudes both current agreements

and some agreements that have expired. We at-
tempted to limit the latter category to recent expira-
tions (within the five years preceding the beginning
of our data collection), a]thdugh it was not always
possible to determine the exact date of expiration.

throughout 1997 into the fall of 1998. These
methods included “snowball” sampling
(leads provided by respondents to a second
survey described below) and investigation
of published sources, including the AFL-
CIO’s Work in Progress news service and
relevant legal decisions. We eventually
obtained information on organizing agree-
ments from 36 different national unions,

23 of which had at least one such agree-.

ment. Altogether, these efforts netted a
total of 132 agreements.?

For all 132 agreements, we were able to
identify the parties to the agreement and
the sector in which they were located. Half
were in the service sector, the majority in
hospitality, gaming, and telecommunica-
tions. Steel and auto predominated within
manufacturing. Basic contextual informa-
tion, such as the date and coverage of the
agreement, was available for slightly smaller
subsets. A fewof the agreements were more
than twenty years old (see Craft 1980 for a
description of early agreements), but the
overwhelming majority (about 80%)
emerged in the 1990s. While the older
agreements emerged out of centralized,
national agreements, more recently some
unions have managed to obtain organizing
agreements with companies with whom they
have no existing bargaining relationship
or, at best, a local relationship here and
there. Many, though by no meansall, of the
Hotel and Restaurant Employees’ (HERE's)
agreements fell into this category. A hand-
ful of agreements were bargained with multi-
employer associations.

*The number 132 is imprecise. The list includes
two single entries for agreements that mix some multi-
employerand single-employer agreementsin the hotel

-industry in New York City and Las Vegas. These

entries include single-employer agreements that are
heavily patterned on the major multi-employer agree-
ments and that contain identical language. Using
separate entries for each would have been unwiclly
and would have caused these two cities, in which
HERE has dozéns and dozens of establishments un-
der contract, to overwhelm the rest of the dita sel.
On the flip side, three companies have muoltiple en-
tries, reflecting sharp and substantial chitnges in the
coverage and language of the agrecmoent over thine,
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The language of the agreements was ex-
plicit regardmg their coverage. Two-thirds
of the sample,; agreements were limited to
specific busmess units, facilities, or occupa-
tional groups ¢ covered ‘Business unit exclu-
sions have been common, and a source of
conflict, in bﬁoth telecommunications and
steel. Exclusions based on occupations

~ tend to confine the agreement to job classi-

fications that have traditionally been orga-
nized. In the'vast majority of our cases,
where a single union was signatory to the
agreement, respondents reported that the
agreement covered only organizing by the
signatory union.

Although our data set represents the
most comprehensive collection of agree-
ments and experiences under them as-
sembled to date, there are three gaps. First,
it contains very few examples from the
United Food and Commercial Workers, a
union that claimed to have organized 70,000
new workers in 1996 (Yager, Bartl, and
LoBue 1998) and almost 74,000 in 1997
(Benz 1998) by card check alone.* Second,
while we have obtained information on
HERE’s use of .organizing agreements in
the largest, non -tribal gammg centers and
in hotels and restaurants in several large
cities or geographic regions, we have
learned of a handful of additional. agree-
ments negottated by HERE with hotels in
some smaller cities since closing our data
set. Thus, even"though HERE is the union
with the single largest number of agree-
mentsin our sarnple (27.5% of the sample),
its activities are also under-represented.
Third, we are also aware of several agree-
ments negotlated by ‘the International
Longshore and Warehouse Union in Ha-
wait, pnmarlly 1n the hospitality sector, but

*Much of this activity has been through accretion
or “additional storé” agreements with organized gro-
cery or retail store chams amethod not fully analyzed
in this study. However, because we do not know what

portion of this growth has come through formal’

neutrality agreements card check agreements, or

both, the United Food and Commercial Workers'

(UFCW's)- experience is under-represented in our
sample.

!

1
I

I| i
have been unable to collect mformauon

aboutthem systematlcally given confidenti-
ality arrangements between the triion and

employers. "
L]

i,
Data Collection on |, .
Agreement Content aﬁd Use

In the second phase’ of the prOJect we
examined the negouat]on content and
utility of these agreements in détail. We
took two primary, 1nterconnected ap-
proaches to collecting these data: obtain-
ing the agreement itself, and conductmg
structured phone “tntemews W1Lh union
representatives familiar With the agreement
Typically, the person, who supphed the lan-
guage was also the; person we mtemewed
although occasronaliy contract negotlators
sent language and orgamzers provtded in-
formation on its usé. fIn two' cases We relied
excluswely ona publ:shed report about the
organizing agreementsgs(Budd and Heinz
1996). In other cases .gwe supplemented
our interviews with pubhshed accounts.
Through these multiple methods! we col-
lected some data for 118 of the 132 agree-
ments in our list. "As is typlcally the case
with survey research; lack of =response or
lncomplete answers reduced’ thei sample
size further for particular var1ab1e‘s 5

-

Results 1
|!
Language % .

The core provisions of most organizing
agreements included the statement of neu-
trality and the specifications of card check
procedures. We describe those m some
detail below. We alsd eXamirie the use of.
other elements of these agreements Table
1 presents the frequency of use of neutral-
ity provisions,; card check provmolns and

: their cornbmatlon as well as other specific

s

»

+

elements covered by the survey.
r 1

; ) i ‘
M . in . .
SItshould be néted that some of the 14 agreements
about which we could collect!no information may
turn out to be informal agreements that do notin fact
belong in the dat.':.aset . ii o
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Table 1. Frequency of Use of Particular Types of Language.

—Final step is 3rd party neutral

Number of FPet. Cases

Cases in Which in Which

Overall Language Language

Language N Is Present Is Present
Neutrality ) 113 105 92.9
Card Check 111 81 73.0
Neutrality withour Card Check 111 50 27.0
Card Check without Neutrality 111 9 8.1
Neutrality and Card Check 111 72 64.9
Non-NLRB Election 108 12 11.1
Access to Employee Lists 98 35 35.7
Physical Access to Employer's Property 161 67 66.3
Accretion in N/CC Agreement. 99 36 36.4
Language Specifies Union Behavior: 104 82 78.8
—Will not attack management 101 60 59.4
—Will give management notice 94 19 202
—Time limits on organizing 94 16 17.0
Any Dispute Resolution Language 100 93 93.0

Dispute Resolution for Non-Card Disputes: 95

—None S 14 14.7
—Final step is joint 12 12.6
69 72,7

Defining neutrality. About 93% of the
agreementsincluded in the study contained
explicit neutrality language. Most agree-
ments included some definition of the con-
cept. However, these definitions varied
widely. A few of them simply stated, with-
out further explanation, that the employer
would remain neutral. One typical pattern,
found in most Communications Workers
(CWA), United Auto Workers (UAW), and
Steelworkers (USWA) agreements, defined
neutrality as “neither helping nor hinder-
ing” the union’s organizing effort but also
allowed managers to communicate “facts”
to workers, in some cases only in response
to inquiries. A different approach, typical
of HERE agreements, was language that
made clear that the employer would not
communicate opposition. Less typical were
statements that management would tell
employees that it welcomed their choice of
a representative.

Some agreements fleshed out these defi-
nitions with additional specifications about
the content of employer communication.
Many agreements contained provisions that

the union would not be referred to as a’

“third party.” Many also stated that the
employer would not attack or demean the
union or its representatives. Some agree-
ments, including some with relatively weak
definitions of neutrality, stated that the
parties would strive to create a climate free
of fear, hostility, and coercion. Similarly,
some emphasized that the parties would
campaign in a “positive” manner: the com-
pany would keep its statements “pro-com-
pany” and the union would be “pro-union.”
A few agreements required that employees
not be told that it was corporate policy to
encourage voting against unionization.
Three agreements stated in different levels
of detail that the employer would not make
any statements regarding potential effects
or results of unionization.

The interpretation of this language, par-
ticularly the general statements and those
that preserved some “right” to communi-
cate, had been a source of conflict in many
cases. When unijons have challenged em-
ployer conduct, the challenge typically has
focused on the content of the communica-




48 0

tion, with the method a secondary issue
(for a discussion and analysis of these arbi-
tration cases, see Eaton and Casey 2001).
Nevertheless, a few agreements addressed
specific methods of communication. Arela-

, tively common clause, appearing for in-
stance in most Steelworkers agreements,
prohibited ‘the employer from providing
support. for anti-union individuals or
groups. Rarer was language specifying that
the employer would not conduct one-on-
one meetings (two examples) or captive
audience meetings (two examples), com-
municate in writing or by telephone with
employees about the organizing drive (two
examples), hire a consultant (one ex-
ampIe) or question employeesaboutunion-

; activities ort membershlp (one-example).

¥ Card check.”A large majority of the agree-,
ments—73%-—called for card check ar-;
rangements. 'The language on card check.
was fairly simple and standard, typically:
calling for a third party neutral to validate
the cards.® Twelve agreements specified’
procedures for a non-NLRB election in
addition to either neutrality or card check:
In the latter situation, different thresholds
led to different procedures: over 65% cards
signed triggéréd a card check, 50-65% trig-;
gered anon-NLRB election, and below 50%;,
_ (but above 1/3) led to a standard Board

" élection. i .
Other language: access, union behavior, dis
puteresolution,-and first contracis. Sornewhat
' more-than a: thlrd (35.7%) of the agree-}
.ments includéd broader union access to
lists of empl6yees than was provided in:they
slaw. About two-thu‘ds (66.3%) of the agree-;
‘ments called for uhion access to the physi-
cal property of the employer. More than_
Fthree-quartersof the organizing agreements,
we examinedfset limits on the union’s be-.
havior. Most commonly, the union agreed
i i

.3
i

SVariation occursin the percentage of the unit the g

union had to’ §ign up before management would
recognize the union just on the basis of signed cards.,
For instance, the employer may have required s:gna—
tures of at least 65% of a unit’s employees before it
‘would recognize the union on this basis alone. Simi-
lar -variations "exist across Canadian provinces
(Thomason 1994; Thomason and Pozzebon 1998).

|

|
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i
not to attack management Far less fre-=
quently, the language requlred the orga-
nizer to notify management of the union’s
intention to initiate a’spec:ﬁc campalgn or
to conduct the campalgn o¥er a specified

length of time. , 1
More than 90% of; agreements studied
called for some form of dispute | resolution.
Card check“agreemenrs frequently speci-
fied a method for resolvmg dlsputes over
unit determination. The process most fre-,
quently stipulated was a.rblt_rauon For other
types of violations’ and d1sputesw—-usually

-allegations 6f non-nieutral behaviors by one

of the parties, or the employer s denial of
an agreement’s coverage of unorgamzed
employees—roughly 15% of agreements
had no dxspute resolunon procedure In
12.6% of cafes, thesfinal step ofjthe proce-
dure was a hlgh levellj JO]I]!L labor-manage-
ment panel: The remaining cates (nearly
three-quarters) called for resolution by an
arbitrator as the final step, oftcn on an
expedited schedule. !

There were some examp]es of language
that encompassed the, “other” grganizing
problem facing unions in the NLRB con-
text—the difficulty in negotlatmg first
agreements.s About one-third of the ar-
rangements ‘(but*17 2}of ‘multi-site agree-
ments) explicitly z addressed the 'possibility
of accretion;of any newly orgamzed work-
ers into an existing bargaining unit’s agree-
ment. Severa] agreements indicated that

rbargamlng would begm immediately after

the union was recogmzed A'few Steelwork-
ers agreements called for arbltranon of
first contracts if thé neganUons were not
concluded within. agught time frame.

;s 3 II ik l

Management Tactics:

The [actlc of negouaung neutlrallty and
card check agreemenﬂts is predlcated on
both the findings of prevmus research and
the expenence of umion orgamzers that
employer opposmon isa sngmficantbarr:er
to organizing. Thus an tmportantfocus of
ourresearchisto whiatextentiin the union’s
view, management used the tactics that are
typical in ant1-umon campalgns! In par- :
ticular, we v\:;sre 1r1terested -in comparing }

f i
=i .
:i ! 1
N
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~ Table 2. Management Tactics.

Pct. Cases Pet. Cases Pct. {5sed in
Used under Used under Campaigns Querall®
Neutrality Only Card Check
Language (N Language (N Private Pyplic

Management Tactic in Parentheses)  in Parentheses) Sector Sector Cenada
Any Management Viclations .
of N/CC Agreement Alleged 90.5 (21)**#* 42.9 {56) _ —_ —_
An Employer Gampaign — - 100° 76 —
Discharge of Union Supporters 38.3 (18)%=* 8.7 (46) 24-32 5 —
Consultants Hired 44.4 (18)%** 10.9 (46) 20-71 49 33
Captive Audience Meetings B1.1 (18)*e=* 21.7 (46} 65-9] 36 41
Anti-Union Letters Sent 55.6 (18)** 23.9 (46) 70-91 36 24
Supervisors One-on-One 61.1 (18)*** 21.7 {46) 79-92 43 22
Promises of Wage Increases or’
Other Improvements 50.0 (16)*** 10.9 (46) 56 27 38
Other 66.7 (18)** 38.8-(49)- - - -

rSources: for the public sector data, Bronfenbrenner andjuravu:h (1995); for the private sector data, Lawler
and West (1985), Freeman and Kleiner (1990), and Bronfenbrenner and Juravich (1995) for the Canadian
data, Thomason and Pozzebon (1998). Thomason and Pozzebon (1998) includes organizing campaigns from
Ontario and Quebec, the vast majority of which were resolved via card check. The tactics described in the

Canadian study are slightly different: “anti-union literature,” “promise of wage increases,
ghtly 1 e, P g

sors.”

" “training of supervi-

*Ounly Bronfenbrenner and Juravich (1995) report these numbers.
**+T statistic for differences between neutrality and card check is statistically significant at the .05 level; ***at

the .01 level.

union reports of the specific tactics used by
management to oppose unhion drives in
general (as reported in previous studies)
and under organizing agreements. We hy-
pothesize that both neutrality and card
check agreements reduce the use of those
tactics, and that card checks are the more:
effective type of agreement since theyallow
the union to organize quickly and, often,

without the employer’s knowledge.

.The top row in Table 2 provides the rate
of managementviolation of the agreements
alleged by the unions separately for neu-
trality-only and card check agreements (with
or without neutrality); The union alleged
management violations of these agree-
ments in almost all (90.5%) of the neutral-
ity-only cases where the respondent an-
swered this question, but in less than half of
the card check cases, a difference that is
statistically significant at the .01 level. The
specific types of violations vary widely and
are discussed further below.

The other rows in Table 2 present union

reports of the tactics used to combat union
organizing drives. It is important to note
that, given differences in language, the spe-
cific tactics reported were not necessarily
viewed by respondents as “violations,” al-
though they often were. The rate of usage
reported for neutrality-only language was
signifi cantlyhlgher than that for card check
for each tactic, sometimes at the .01 level of
statistical significance, sometimes at .05.
Table 2 also lists the frequency of man-
agement tactics across union organizing

campaigns more generally, asreported bya .

number of earlier studies. These data are
not directly comparable, since our respon-
dents did not report these tactics for each
campaign, as the other studies did, but
rather for all campaigns under a particular
agreement.” For this reason, as well as

- ’Givén the number of cases with single campaigns
and the frequent, though not universal, consistency
in employer behavior across multiple campaigns, this
is unlikely to bias the data too greatly. Mostlikely, the
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becausé of some variation in the precise
definition in the tactics described (see Table
2, note a), we did not conduct significance
tests for differences between our findings
and previous findings. It should also be
noted that employers reported much less
use of some of these same tactics (Freeman
and Kleiner' 1990) For these reasons, the
comparisons should be interpreted with
care, ,

Bronfenbrenner and Juravich (1995)
reported findlng some sort of management
campaign lI'l'l a full 100% of the private
sector organizing drives they studied. ThlS
can be compared to our question about any
management violation; although there is
some dlfference in meaning, in most cases
it captured: the same information. Thus,

- card: check, but not neutrality, seems to

haveﬂcut almost in half the numbers of
employers running anti-union campaigns,
And card check clearly reduced the inten:,
sity of those' cqmpargns asevidenced by the
more detalled examination. of particular
tactics, legal and illegal. £
Thé rates of usage of particular tactlcs
under card check arrangements were con=

sistently well below that reported-in other,

studies for-the private sector, generally pro;,

viding: support for our hypothesis. For
each tactic except discharge, the rate was,
also lower than the public sector rate re:.
ported ‘by Brohfenbrenner and Juravich;
The comparisons with Canada—actually
Ontario and Quebec—may be the closest
contéxtually;| since only 18.7% of the
Ontario drivesand 5.7% of Quebec dr1ves

were resolved.,through an election (ratherj

*than a card check procedure). For the
most drrectlymcomparable tactics, captive,
audience speeches and consiltants, the card
check usage rate fell well below the Cana-~

dian rate.

The compatisons of the use of manage-

‘ment tactics under neutrality alone present:

-

bias tha't' exists is in oyercstimating the frequency of
violations. For instance, in some long-term, multi-

campaign cases, local managers engaged in several
traditional anti-union tactics in the early days of an -

agreement, but over time they began more systematic.
compliance.

! i

3
i i 1
e i

a more complrcated pattern. The rate of
discharge dmong; our neutrality-only re-
spondents (33.3) wasijust above the rangé
of rates reported in previous pr1vate sector
studies in the United States The reports of
consultant usage in our study he within the
range reported fof the private $ector gen-
erally but below that for the public sector,

The rates of use of captive: audlence meet-
ings, anti-union letters supemsor one-on-
one meetings, and promlses O;f wage in-
creases or other nnprovements reported
here fall below those for the pr}vate sector
(with only slight’ d1fferences in some cases)
and above those for the publlc sector. Not
surprisingly, the neutrahty—only rates for
comparable tactics were all above the Cana-
dian rates. The rate of “other” violations or
tactics was substantially higher for neutral-
ity than card check. Thus, theré'is support
for the hypothesis that neutrahty language
reduces the use of some,.but not all, man-
agement tactics.

Given that the “other” category had the
highest frequency, 1tils worth. explormg
that category in more detail. If included
tactics that have béen|noted in other stid-
ies, but about which we had not spec1ﬁcally
asked. For 1nstance 4 number of respon-
dents alleged that the employer had either
sponsored an ann-unlon employee group
or set up an employee involvement pro-
gram to undermine mterest in a union.
Again, sometimes this" was viewed as a viola-
tion of theh agreement, sometimes not.
Other tact1cs reported 1nclude|threats to

close facilitiés if workers orgamzed {3 cases),

manager-organized card revocat1on or de-
certification’ campalgns and prob]ems re-
lated more drrectly tol the orgamzmg lan-
guage itself} like fdilure to provrde com-
plete or trmely lists or’ physu:al access

The smgle most common type'of “other”

‘tactic reported (approxunately 10 cases)—

and always viewed as a Violation—joccurred
when employers sunply declared that the
faahty or occupanon the uhidh jwas seek-
ing to organize was not.covered by the
language. As descrlbed above Illanguage
often specified the occupauons or facilities |
or.business units covered Nonetheless in
many cases there was ample roolm for d1f-
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ferencesin interpretation. In one case, for
instance, the employer denied coverage
hecause the facility was not making the
product that was its core business. More
typically, however, the employer did not
recognize coverage of a particular occupa-
tional group.

Finally, an interesting pattern emerges
Irom the data identifying the level of man-
agement at which violations typically oc-
curred. We have information on this issueé
from 17 of the cases involving centralized
hargaining with a single employer. Twelve
of the 17 reported that campaigns and,
thus, organizing agreement violations were
driven by local management. Overall, the
relationship between thelocal violators and
corporate managementvaried. Sometimes
top level managers reacted swiftly to union
complaints and stopped the violations.
Lqually as common, however, were cases in
which corporate managers, especially la-
bor relations managers, either could noteor
would notstop the localviolations. In these
cases, corporate labor relations managers
would respond to union complaints by
meeting with local officialsand telling them
to stop. But such efforts were perceived as
ineffectual. In atleastone case, the respon-
dent pointed to the changing relatlonshlp
between corporate labor relations manage-
mentand line managementas the source of
the problem. In this company, as in many,
power and authority over labor relations

‘issues had been transferred either to line.

managers or, within labor relations man-
agement, from the corporate to the busi-
ness unit level. Business units are labor
relations management’s “clients,” and la-
hor relations managers must continually
justify their existence in terms of value-
added to the business unit’s performance.
Labor relations managers can “advise” cli-
c¢nts but not demand specific behavior. All
of these factors weaken the managers tradi-
tionally clasest to the union and most likely
to defend neutrality.

Organizing Experience

The above analysis provides support for
the first hypothesis, that card check ar-

rangements and, to a much lesser degree,
neutrality provisions are associated with
reduced use of anti-union tactics by man-
agement. This justifies an examination of
the second hypothesis—that unions will
experience hHigher rates of success in orga-
nizing with neutrality/card check than in
standard NLRB elections. We have col-
lected some ihformation on organizing for
100 out of the 132 agreements (75.8%) in
our data set. At a most basic level, we have
found a fairly high level of organizing un-
der these agreements. Unions had at-
tempted organizing in 86 out of the 100
cases.®

Success rates as measured by the per-
centage of campaigns resulting in recogni-
tion were high, although again, experiences
differed under neutrality and card check.
Table 3 presents results for three types of
organizing outcomes, both for the entire
data set and under three sets of circum-
stances: neutrality only, card check with
neutrality, and card check only. Looking
across all of the campaigns we identified,
the success rate overall was 67.7%. But the
neutrality only success rate was 45.6 %—the
same as the overall NLRB election win rate

. ¥We have these data for 100 agreements, because
in several cases we were able to collect the organizing
agreement but could not arrange an interview with
anyone who could tell us about the organizing expe-
rience. Itis possible that the unions that fall inte this
category either had not used their language or had
been less successful in vusing it, and that our results
are biased upward. For the 14 cases where the union
had not attempted organizing, a variety of explana-

.tions exist. In half, there was no one to organize

under the language for various reasons. In a couple
of manufacturing cases, the employer had been shrink-
ing since the negotiation of the agreement. In some
of the HERE cases, the agreement was negotiated to
cover a hotel that was currently under construction or
renovation and therefore without a work force, In
three cases, the union thought the agreement was so
lacking—either because it did not cover a significant
body of nonunion workers or because its definirion of
neutrality was weak——that there was no point in al-
tempting to organize. The other reasons given for
not organizing included shortness of time since the
agreement was reached, lack of union resources for
organizing, and good employer behavior, which kepr
interest in organizing low.

g
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. Table 3. Organizing Outcomes.
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N

;! Card , Card
Neutrality Check with — Check 1
Measure of Success Overall Only | Neutm!uy Only
Percentage of Total Campaigns Resulting in Recognition 67.7% 45.6% 78..‘2%;l 62.5%
{N of campaigns in parentheses) {294) (68) (170} 4 (56)
Mean Percentage of Campaigns Resulting in Recognition 70.6 L1t | 83.5 " 80.3
by Agreement (number of agreements in parentheses) (78) (17} i (!49) (8)
Percentage of First Contracts Negotiated 96.5 100- 94.7 1060
{(number of contracts in parem.heses} (199;, {(31) (133) i {35}

tSignificantly different from Card Check without Neutrality at the .01 level, and fj'rom Neutrahry and Card

Check at the .001 level.

for 1983-98,.45.64% (Food and Allied Ser-
vice :I'rades’ 1999) The rates across card
check~only campalgns and under card
check with. neutrahty—ﬁ? 5% and 78.2%,
respectwely,ql were both well above the
NLRB rate.

Under the:78 individual agreements for
which succéss rates were available, the suc~
cess rate ranged from.zero to 100%.
agam conducted t-tests for dxfferences m:
this Category, ‘across the different types of .
language The mean was 70.6%, although'
again the rates varied considerably and at
statistically significant levels between neu:
trality and éird check (at p <.01 for, card
checkonly and p < 2001 for card check plus’
neutrality) - .iThe very low rate for neutral:
ity-6nly reflects a highly skewed distribug
tion within thls category; with about half of
the cases (8) havmg no successesatall. Thé
cardecheck success rates are particularly,
striking when one considers that these rates
are negatwely biased compared to NLRE
election data; “losses” in-our study encon;
pass situations in which the union began’
organizing (isually by gathering cards) and:
found insufficient interest to pursue a full
card check or election campaign. Such-
events are riot included in the NLRB statis-.
tics.

The card:check success rate in our data.
was §till below that reported by Bron-
fenbrenner and Juravich (1995) for public
sector elect:ons (85%), where, in the years
examined, rnanagement engagedin far less
organized resistance than in the private.

i!
!

sector overall. It was also below that re-
ported by Thomason and Pozzebon (1998)
for Quebec (83%) and Ontario (78%),
where. card check- was the predominant
method of recogmtxon The ‘finding of
both less management opposition and less
orgamzmg success mgour cases’than were
found in cases examined by thejpublic sec-
tor and Canadian studies suggests that there
were factors beyond management opposi-
tion dr1v1ng dlfferences in’ success rates
across these various contexts

The results for, first contract negotia-
tions are even more strlklng The rate at
which a first contract was achjeved after
recognition was gained approached 100%.
Of the 199 successful orgamzmg campaigns,
only seven failed to conclude w1th a first
contract. In five of those the partxes had
only recently begun negotlanons at the
time of ourisurvey ; and weré hkely to con-
clude them successfully Inone case though
negot:anons had begun, there was a decer-
tification campaign under way. 'In one last
case, the employer had been found gullty
by the NLRB of’ v:o]atmg good faith bar-
gaining requn‘ementsn;'md negonatlons had
been going on for,years with no c;mclus:on
This first-con tract success rateuinder orga-
mzmg agreementsiéts well abovelthe figures
cited in prior research; whlch range from
roughly 2/3%o 80% (Freeman and Kleiner,
1990; Bronfenbrenner 1994;<Pavy 1994).
Moreover, even if 80% of bargaining units

formed under successful NLR_B elecuons

produced contracts the net result in terms’

IR
B
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Table 4. Organizing Campaign Success Rates under Different Types of Language.®
{N in Parentheses)

Neutrality Only Card Check
Language: Success Rate: Success Rate:
With Without . With Without
Description Language Language Language  Language
All 3L.1% (17 - 82.9 % (57)
Non-NLRE Election 57.1 (%) 27.6 (13) 94.4 (6) 81.1 (47)
Access 1o Employee Lists 52.3 (3) 30.2 (9) 04.2 (23)***  69.1 (26)
Physical Access to Employer’s Property 47.5 (9) 33.8 (3} 81.8 (37). §82.2 (14}
Language Limits Union Behavior tn Some Way: 34.6 (12) 28.6 (4) 80.5 (40) 84.0(12)
—Language says union will not attack :
employer 42,9 (12)*+ 4.8 (3) 71.1 (25)**  50.3(26)
—Union must give notice of intent to :
organize 22.2 (3) 32.2 (10} 76.6 (10) 84.6(37)
—Time limits on organizing drives 57.0.(1) 30.2 (11) 96.1 (11)**  78.9(36)
Any Dispute Resolution Language 44.9 (10)* 10,0 {4) 82.0 (47) 100 (3)

*An organizing campaign is defined as successful if it resulted in recognition by the employer either through

an election or through card check.

*Borderline statistical significance—.052; **stadstically significant difference in success with and without
language at the .05 level; ***statistically significant difference in success with and without language at the .01

level.

of new collective bargaining agreements
for workers is only 36% to 40% of those who
sought certification with the NLRB. This
figure is about half of that produced
through card check and somewhat lower
than gains made through neutrality only,
dlthough again, the time-based nature of
our definition of a campaign is different.
Table 4 presents the mean success rates
by neutrality and card check (this time
combining all card checks, with and with-
out neutrality, for ease of exposition) for
specific types of language. Because the
number of observations drops when the
data are divided in this way, it is difficult to
generate statlstlcally significant differences
in the t-statistics comparing success rates
with and without the language, and the
danger of Type II error is great. Even so, a
few types of language did produce statisti-
cally significant differences in organizing
outcomes, particularly under card check
arrangements. Card check arrangements
that included either access to employee
lists or time limits on organizing drives
yielded significantly higher rates of orga-
nizing success than when the language was

absent (at p <.01 and p < .05, respectively).
There were similar, substantial differences
in the neutrality-only cases, but they were
not statistically significant.

Card check agreements that limited
union attacks on employers produced sig-
nificantly fewer union victories than those
that did not curtail use of this tactic (p <
.05). This result may emerge because a
negative campaign against managementwas
effective in organizing workers, and some
respondents acknowledged that they did
have to tone down their rhetoric. But at
least an equal number indicated that they
typically did not attack the employer in any
case, so this language made no difference.
Another interpretation of this result is that
the language was related to employer be-
havior. The provision requiring the union
not to attack the employer often explicitly
stated that if the union failed to abide by
this rule, management was released from
its neutrality obligations. Our review of
several arbitration cases indicates that the
employer, when accused of not remaining
neutral, frequently blamed union provoca-
tion for its behavior. Thus, this provision
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may be a-proxy for active management
campaigns: And indeed, both bivariate
and multivariate analyses not reported here
indicate a ‘continued, strong relatlonshlp
between managementcampaigns and union
success. Strangely, however, unions were
sxgmﬁcantly more successful (.01) when
this language was present undér neutrality-
only, agreemen ts.

There is some evidence that dispute reso-
lution procedures did make a difference
under neutrality agreements. The average
win rate undér neutrality-only agreements
with any form of dispute resolution was
44.9%, while; ‘without dispute resolution it
was only 10%, a statistically significant dif-
ference at p'Z .052. The influence of dis-
pute resolution under card check agree;
ments is in the opposite direction, but was
not statlstlcally significant. Itis important
to note that we examined the frequency of
management violations and use of tactics
under different forms of dispute resolution
and found no statistically significant differ-
ences. Indeed, our review of several arbi-
tration agreements indicates that while
unions often won favorable judgments on
at least some of their allegations, a win in,
arbitration did not translate into a success-
ful certification. Further, the agreements
were rarely specific as to the remedies.that
arbitrators might order, and arbitrators
arguably have been quite conservative in
the remedies they have, in practice, or-.
dered (Eaton and Casey 2001). As one’
neutral recently put it, “Resortmg to arbi-
tration [over| neutrahty] in the middle of.
an orgamzmg campaign is a bad omen™:
(Mastnanl 1999)

- q

* Other Factors #

Although labor and management observ-
ers disagree about whether card check and
neutrality increase or decrease employee
free choice-all agree that changing theg
rudes bywhlch union recognltlon takes place n
is likely to increase union success (Yager,,

2

Bartl, and LoBue 1998; AFL-CIO 2000).
Nevertheless, one must consider the possi- -
bility that the higher success rates we iden- |

tilv tor unions using neutrality or card check

8 i
|
n :

language are a result of factors beyond the
agreements themselves. For instance, fac-
tors partlcular to 2 union may have in-
creased both its hkehhood of obtaining an
organizing . agreement and its 'success’ in
orgamzmg These could include orgarnz—
ing effectiveness 0r||competence inno-
vativeness, and power"’ On the flip side,
characteristics of management]mlght ex-
plain its reduced opposition to, iumomsm
its greater acceptance of organizing lan-
guage, its reduced use of campalgn tactics,
and, therefore, greatér union success.
Although our:data and met_hods do not
allow us to modeland to correct staﬂstlcally
for sample selection bias,’® we- ido briefly
explore these alternar_we explanations be-
low. We first examme Hina hrmted way, the.
Iabor—management c?intext in }vhlch the,
union obtained the organizing agreement
{(for more mformatlon on the negonauom
of these agreements, see Eaton and Kriesky
1999). Althéugh this Ianalysm 15"11m1ted to-
cases in which the union successfully se-.
cured the arrangement we can at least
examine whether there was variation in
outcomes based onjthe method!the union]
used to obtain the agreement Orgamzmg
agreements obtamedgoutmde an existing
bargaining relatlonshxp producied signifi-
cantly better orgamzmg results for the
union. The win. rategfor agreements ob-

e

i :

®Some might argue that the factor md$t important
to negotiating aneutrahtyor card check agrccment—
a h:gh degree of skill in bargaining contracts—is
missing from this list. We have purposely excluded it
based on a widely held understandmg’that rather
than operating as complemcntary functions; the ser-
vicing (negotiating and | gricyance handlmg) and or-
ganizing functions of many unijons coexistin a state of
conmderable tension .as they compete for the
organization’s resources and attention.|For a com-
prehensive study of this phenomenon, 'scc Fletchér
and Hurd (1998). * » ||

“Indeed, statistically modeling the négotiation of
organizing agréements would appear o be a very
daunting task. Sucha negotiation isa r'lrc event, and
is not systematlcally recorded by any organization. It
is-also a phcnomcnon fiot ¢onfined only to fabor-
management pairs in collccnve bargaining relation-
ships and is thus, thcorencally, a possnblhry for any ;
employer apprciachcd by a umon "‘

on

! ||
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_ Table 5. Organizing Effectiveness and Innovativeness among
Unions That Have and Have Not Obtained Organizing Agreements.
[Mean (SD)]

Unions with Unions with
No Organizing at Least One Heavy Users
Varighle Agregments Agréement an-stpandmts _ (5 or more)*
Organizing Effectiveness 16.680 (5.17) 17.884.. (5.06) 18.936 {3.90) 20.100 (7.84)
‘N =10 N=19 N=11 N=5
NLRB Election Win Rates 45.01 (12.64) 45.13 (7.44) 40.69 (16.67) 46.97 (7.9)
N=10 N=21 N=19 N=6
Innovativeness 3.090 (.655) 3.424 (. 455) 3.027 (.559)** 5.76 (.387)t
N=10 N =19 N=20 N=6
1985 Membership Level 49,125 (31,216)%** 378,842 (328,532) 88,500 (92,902)*** 679,000 (261,757)
’ N=8 N=19 N=18 N=6

Sources: for QOrganizing Effectivéness and Innovativeness, Fiorito, Jarley, and Delaney (1995); for NLRB
Elections, Food and Allied Service Trades Department, AFL- CIO (1999); for 1985 Membership Levels, Bureau

of National Affairs (1996).

AW, GWA, UFGW, HERE, SEIU, USWA, Note: there are not 5 or more UFCW agreements in the dataset,
hut as discussed above, there is strong reason 10 think that the UFCW is under-represented.

*+Significantly different from unions with at least one agreement at the .05 level; ***significantly different
from unions with at least one agreement at the .01 level; theavy users significantly different from unions with

at least one-agreement but less than 5 at the .05 level:

tained this way was .92 versus .65 otherwise,

a difference statistically significant at p =
.009. These agreements were typically le-
veraged through political connections, a
type of leverage that appears to have had
strong follow-through in terms of eventual
union success, even after we control for
management tactics.

On the other hand, the negotiation of
organizing language in the context of a
labor-management partnership seems to
have had no impact on union success, sug-
gesting that greater formal cooperation was
notan explanatory factor. The win rate for
agreements negotiated in this context was
.68 versus .74 otherwise. In fact, some
partnerships had actually collapsed over
thisissue, mostrecently that between AT&T
and CWA.

In Table 5, we look at union innova-
tiveness and organizing effectiveness. This
table makes use of the union-level data
collected in the first phase of the study. It
divides unions into three groups—those
that indicated they did not have any orga-
nizing agreements, those identified as hav-
ing either card check or neutrality agree-

»

ments, and non-respondents.’ We exam-
ine differences across these three groupsin
organizing effectiveness, NLRB election win
rates, innovativeness, and membership size
in 1985. The organizing effectiveness and
innovation scores were calculated by Fiorito,
Jarley, and Delaney (1995). The organiz-
ing effectiveness scale consists of seven items
(alpha = .77): a self-rating, an external
union leader rating, NLRB certification
outcomes (win rate, vote share, share won),
changes in primary jurisdiction coverage,
and overall membership growth (Fiorito et
al, 1995:629). The innovation scale con-
sisted of eleven items (alpha =.77) ranging
from associate membership programs to
the use of new media and corporate cam-
paigns. It did not include bargaining over
organizing (see Fiorito et al. 1995:626 fora
fulllist). The innovation scale wasa strong,
positive determinant of organizing effec-

HA few unions initially indicated that they did not
have any such agreements, but were later found to
have one or more.
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tiveness in the regression analyses reported
by Fiorito, Jarléy, and Delaney (1995). We
included NLRB win rates (1983-98) as a
separate measure because of their concep-
tual clarity and because they are uncontami-
‘nated by non-NLRB membership growth
In our data non-respondents appear to
thave behaved [more like unions with no
agreements tHan like unions with neutral-
fity/ card check‘aon two of the four measures
‘reported ThlS Pprovides some assurance on
‘the question,of bias resulting from non-
Tresponse. Moreover, there are no statisti-
cally mgmﬁcant differences among the
groups on general orgamzlng effectiveness
or NLRB election wins, suggestmg thatcom-
petence in organizing is not the explana—
,tion for greater success under neutrality/
card check Ianguage that we report above. ©
Although “heavy” users of neutrality/¢ard
check’ language scored somewhat higher

on both measures of organizing effective-
ness than unions with only a few organizing ,
agreements (riot shown), the differences

are not staustlcally significant. With the |

smgle exception of SEIU, the heavy users K

were average or poor performers in NLRB
elections (44. 2% wins, notmcludmg SEIU)..
The most dramatic case is a service sector
union that recorded a win rate.of 94.6% in
our sample, bt a win rate of only 37% in
NLRB elections over roughly the same time
period (1983—98) If anythmg, this out-
come suggests thatour comparisons to over-
all NLRB union win rates understate the
effectiveness of organlzmg agreementsasa
tool for the partlcular unions using it.
Unions usmg neutrality agreements were
more innovative than others,.although the
difference between the reported users and
NOT-USETs was,not statistically significant.
Heavy users wete also more innovative than
those unions;with few agreements, in this
case srgmﬁcantly soatp <.05. (Userswere
also significantly larger than non-users, atp
<.01.) But glven the lack of differencesin
or gan:zmg effectiveness, it is hard to*see
how innovation might explain both the
successful negotiation of organizing lan-
guage and organizing success with that lan-
gy, Inthelist of eleven innovations, the
only strong candidates for influencing both

.
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the negotiation and successful usé of orga-
nizing language are probably the use of
corporate campa1gns and formal staff train-
ing. Thus, itis unclear whether innovative-
ness is contributing tQ selectxon bias or,
altérnatively, the negotlatmn of orgamzmg
language is itself simply a ineasure of union
innovativeness.

Finally, aside from the impact of partner-
ships within the dataset our information
does not allow us to test whether organiz-
ing agreements essentlally served: as aproxy
for some underlymg management opposi-
tion. Freeman and Klemer stwork (1990)
suggested that employers with fmore to
lose” in termis of 1ncrea§;ed wages}| {benefits,
and costly changes in workmg conditions
that unions mlght negonate will oppose
unions to a grﬁeatergdsegree as measured by
unfair labor pI‘aCthCS and the use of super-
visors in campa;gns 1 We can ‘see a similar
effectin some of our cases whereithe exist-
ence of organlzmg language or its specific

conditions var:ed by business units or occu-

pauons w1th1n firms. The telecommumca-
tions companies, fo*r 1nstance, .had been
more resistant to bargammg organmng
language, especially’card check,} for their
newer businesses (like !mreless) than for

their older, heavlly umomzed busmesses

On the other hand, umons ‘ofteh had to
push very hard to get language and in-
curred significant costs 1nc1ud1ng those
associated with work stoppages and corpo-
rate campaighs, to do so, ( Eaton and Kriesky
1999; AFL-CIO 2000). F It, seems! unhkely
that unions would ha\;e been w1llmg to
absorb these costs if the agreements served
onlyasa proxy for weak management oppo-
sition. Buteven if these agreements were to
some degree; proxying for the strength of
management opposmon to umomzanon,
they may have beeh avery important proxy.
To the extent they slgngl thelikelihood or
level of management opposition, }they can
provide a valuable toolin helping unions
target their orgamzmg efforts.

Conclusmns

This study! takes an 1mportantjﬁrst step
toward systemaucally examining tlhe use of
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negotiated organizing agreements to shift
the context for union organizing. We found
strong support for the notion that card
check agreements reduced management
campaigning. Indeed, ‘comparisons with
Canadian data, where the context is most
similar, suggest that voluntary card check
agreements in the United States produced
lower use of union opposition tactics by
management than did the Ontario or Que-
bec regulatory environment. While em-
ployers may ‘continue to argue that these
agreements hamper free choice by silenc-
ing one point of view, we found that they
reduced the use of zllegal tactics such as
discharges and promises of benefits, as well
as the supervisory one-on-cne campaigns
that are destructive of relationships and
emotionally traumatizing. These findings
would appear to bolster the case for card
check as public policy.

Card check agreements, as expected, also
substantially increased the rate of union
recognition. Neutrality alone, however,
appears to have been much less successful
in shifting the organizing context. While
management campaigning was somewhat
reduced, union success rates under neu-
tra};_ty.—only agreements were about the same
as those under NLRB elections overall. Itis
not clear whether this means unionsshould
abandon this type of agreement, however,
since further analysis of these stand-alone
provisions suggests they are sometimes a
stepping stone to card check agreements
(Eaton and Kriesky 1999).

Aside from these core provisions of or-
ganizing agreements, two other types of
language appear to have affected organiz-
ing success. Requirements that employers
provide unionswith employee lists and time

limits to campaigns were both associated

with greater union success. Qurresults also
suggest, although onlyweakly, that the great-

est problems in making organizing agree-
ments “work” came in large, complex orga-
nizations, where local managers often failed
to honor the language bargained by their
far-removed superiors.

Although we have made a start in answer-
ing some basic questions concerning the
impact of organizing agreements, this re-
search has not addressed, and in fact has
raised, many additional questions. Some of
our analyses suggest that the leverage used
by the union in negotiating the agreement
might well expldin differences in success.
This issue needs further exploration. Nota-
bly, it would be interesting to follow up on
the intriguing result regarding how negoti-
ated time limits on campaigns affect union
success.. Our study also did not examine
directly the impact of time on card check or
neutrality campaigns, an issue the litera-
ture hasidentified asimportantin the NLRB
context. Nor did we explore possible inter-
actions between the altered organizing con-
textand demographic characteristics of the
bargaining unit, something that might best
be addressed in the context of modeling
the impact of organizing language on indi-
vidual campaigns. Finally, our data are
drawn primarily from union sources. It will
be important for future research to explore
issués related to organizing agreements
from the management side as well.

The increasing frequency with which
unions are demanding and applying card
check and neutrality language suggests that
continued data collection will be necessary
simply to keep abreast of innovative provi-
sions that may emerge. Indeed, given the
prominence of these weapons in organized
labor’s arsenal as it seeks to regain its
strength in the next century, their develop-
ment and use deserve close scrutiny in the
future. We intend to continue that scru-

tiny.
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