‘Estimates of Life Sciences Tax Incentives
Assumed to be Available to All-Life Sciences Companies
(Different From Governor's Proposal, Which is Project-Specific and Subject to Annual Cap)
Effective Date: Assumed to be 1/1/2008

Annualized Revenue Impact
Tax Incentive {Static Estimate)

1 ,!Réfundable 10% Investment Tax Credit (ITC) for. Life Sciences Companies  -$20.5 Million to -$24.5 Miilion (e limafe )

2 Additional ITC for Projeéts L.ocated in, Economic Opportunity Areas -$5.5 Miltion to -$8.0 Million

1
%

Life Sciences Human Drug User Fee Credit -$13.6 Million to -$20.4 Million

. " mGECEVER TR PEews:  FGTI B W AX
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Net Operatlng Loss (NOL) Carryover for Life Sciences Companies
Extended from Current § Years to 15 Years Estimate not Avaitable

Eliminate MA Throwback Provision for Life Sciences Companies [qf@wse -$3.0 Million to -$6.0 Million

Estimate Not Applicable - yinahe
a) Certified projects considered Research and Development Entmes forthe Proposal is Integral to Certified elum
Purposes of Sales Tax Exemptions Projects

b) Refundabillty of Research and Deve!opment Tax Credit Estimate Not Available

L Lol
ft

Sales Tax Exemption Created for the Expansion of Utmty Support Systems
for Life Sciences Companies -$1.0 Mitlion to -$6.0 Million




& The Commonwealth of Massachusetts
g Department of Revenue

Office of the Commissioner
®.0. Box 9550
HENRY DORMITZER Boston, MA 02114-9550
COMMISSIONER
January 29, 2008

The Honorable Robert A. Deleo
Chairman

House Committee on Ways and Means
State House, Room 243

Boston, MA 02133 - 1054

Dear Chairman Deleo:

This letter is in response to your request, dated January 17, 2008, that the Department of Revenue provide
additional information to that contained in an analysis sent to the Joint Committee on Economic Development
and Emerging Technologies on October 29, 2007. In that letter the Department provided estimates of the
Govemor’s proposal, (H.4234, "An Act Providing For Investment in and Expansion of the Life Sciences
Industry in the Commonwealth"). In estimating the impact of H.4234, the Department’s October 29™ response
assumed that the Administration, as it has publicly stated, would impose a 525 million annual cap on tax
benefits. The Department also estimated that there would be a large enough supply of certified life sciences
projects to reach the $25 million cap each year, and that because particular tax incentives would be provided at
the discretion of the Secretaries of Housing and Economic Development and Administration and Finance, for
the Governor’s proposal it is not possible to predict the value of a particular tax incentive for a particular year.

In addition to providing estimates for H.4234 as filed, the October 29" letter responded to the Joint
Committee’s request that the Department provide revenue impact estimates for the tax incentives proposed in
H.4234, under the assumption that there would not be a $25 million annual cap imposed on tax benefits, i.e.,
that all life sciences companies would be eligible for the tax benefits without restriction. The Department was
able to provide estimates for five of the seven proposals, and stated that it did not have the data available to
estimate the impact of extending the net operating loss claim period from 5 to 15 years or making the research
and development credit refundable. We also noted’that in order to estimate the impact of granting all life
sciences companics Research and Development status (which would make them eligible for sales tax
exemptions), we would need further guidance as to the criteria that should be used to determine whether a
corporation is eligible for Research and Development status.

Your January 17" letter made two requests: (1) That the Department provide revenue estimates for the net
operating loss, research and development status, and refundable research credit proposals that we were unable
to provide in our October 29" letter; and (2) that the Department provide a more detailed explanation of the
methodology for the five estimates that were provided in the October 29" letter. In the interest of expediting
our response, this letter responds to question (1), the revenue estimates for those proposals which we were
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unable to proyide in the October 29" letter. Within the next few days, we will aiso send to you a more detailed
explanation of how we arrived at the five revenue estiffiates that we did include in the October 29™ letter.

Methodology. For eachi of the estimates below, we extracted the relevant tax information from Massachusetts
corporate excise returns. In determining which corporatmns were in the “life sciences” industry, we used the
definition from the Massachusetts Technology Collaborative’s April 2007 report, SuperCluster Ideas,
Perspectives | ana’ Updates from the Massachusetts Ltfe Sciences Industry. As such, the life sciences industry
mcludes the followmg industry subsectors:

i

NAICS -
? (Industry)
Indusmgl Name , ' Code*
o it 325410-
Pharmaceutical & Medicine Manufacturing 414
i 2
Medic:j.l Devices and Equipment: Navigational, Measuring, Electromedical, and ;i
control instruments ! . 334500
I o
Medlcal Devices and Equipment; Navigational, Measurmg, Electromedical, and by ¢
Control instruments: Analytical Laboratory Instrument Manufacturing ' 334516
Medical Equipment & Supplies Manufacturing | 339110
| E]
Wholesale Trade: Medical, Dental, & Hospital Eqmpment & Supplies Merchant
wholesalers or Ophthalmic Goods Merchant W]?olcsalers 423400
i
Wholes_ale Trade: Drugs & Druggists' Sundries Merchant Wholesalers 424210
!
H
Medical and Testing Laboratories: Testing Laboratories 541380
Y ‘
. i
Biotechology: Scientific Research & Development Services 541700
v p
li :
Medical and Testing Laboratories < 621510

1 )

* Includes ot]}’er six digit NAICS codes within these categories

It should be noted that these definitions are to some extent arbitrary, and any narrowing or expanding of the
definitions would reduce or increase the revenue 1mpact estimates provided herein.

The number of corporations filing tax returns in the life sciences industry as defined above has increased
substantially in recent years. In tax year 1999, the mginber of corporate filers in the life sciences industry was
approximately 1,769; in tax year 2005 (the most recent year for which data are available), the number of
corporate filers in the life sciences industry was approx1mate]y 2,577, an increase of approx1mate1y 46% from
1999.
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Revenue Estimates

Net Qgerating_;:p‘ss (NOL) Carryover for Certified Life Sciences Projects Extended from the Current 5 Years

to 15 Years.

The Department captures tax return data on the amount of net operating loss carryovers used in a particular tax
year, but does not capture data on the amount of unused carryovers or the amount of carryovers that have
expired due to the current 5 year limitation. In order to estimate the unused net operating loss carryovers, we
examined the amount of losses generated by loss-making corporations in the life sciences industry, and
attempted to-reconstruct the historical pattern of the use of net operating losses. We assumed that the
extension in the NOL carryover period from 5 to 15 years would apply only to losses generated starting in tax
year 2008, and would not apply to accumulated carryovers generated through tax year 2007. Consequently,
there would be no revenue impact for tax years 2008 through 2012, since net operating losses generated in
those years would be useable under the current 5 year limitation, so would not be affected by the extension in
the carryover period to 15 years. Only in tax year 2013, when some of those losses would expire under the
current 5 year limitation, would an extension to a 15 year period result in revenue reductions relative to current
law. There would also be a lag in the fiscal year impact; since fiscal year 2013 begins midway through tax
year 2012, the full impact of a revenue reduction in tax year 2013 would not be felt until fiscal year 2014.

If the carryover extension is applied to net operating losses generated through tax year 2007, the revenue loss
would be greater than shown below, and would begin'to be felt in the first tax and fiscal year in which the
legislation was enacted.

The magnitude of operating losses is large in the life sciences industty, much larger than the amount of net
operating losses used in any particunlar year. According to tax return data, over the tax year 2000 to 2005
peniod, net operating losses for life sciences corporations averaged approximately $2.1 billion after
apportionment (approximately $200 million after applying the 9.5% corporate tax rate), while net operating
loss carryovers used by life sciences corporations averaged about $314 million (approximately $30 million at
the 9.5% corporate tax rate). As noted above, the Department does not have .data on how much in net
operating loss carryovers expired due to the 5 year limitation (or how many of these carryovers were unused
because a company went out of business due to persistent losses), but given the large and persistent
discrepancy between the amount of losses generated and losses used (about $170 million annually), it is highly
likely that a large, though indeterminate amount of net operating losses could be used by life sciences
corporations that eventually become profitable if the carryover period were extended from 5 to 15 years.
Assuming 5% to 10% annual growth in both net operating losses and the use of net operating loss carryovers
by life sciences corporations, and that between 20% and 50% of the annual average difference between the net
operating losses and NOL carryovers used would be made usable by extending the carryover period from 5 to
15 years, the revenue loss is shown in the table below.
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Static Tax Year Inpact (in § milliori) Static Fiscal Year mpact (in $ millions)
8 Lower UPP@'
Boind i Bound
F
i
200812 %0 30
03 550 $182
04 $3 $200

W |'I

Given the fact that this change would not affect state revenues until tax year 2013, the absolute magnitude of
the revenue loss estimate should be considered htghly uncertam However, given the size of the annual losses
generated by the life sciences industry, and the re]atlvely small amount of carryover losses utilized annually,
we believe that the potential revenue loss from extending the net operatmg loss carryover period from 5 to 15
years would be at least in the tens of millions of dollars. i s

I g

! fi
Refundable Research Tax Credit !
Under current law, research credits may be clairneld by corporations that have incurred basic research
payments and/or qualified research expenses for rcsearch conducted in Massachusetts, subject to certain
limitations. The credits are not refundable and can be cammied forward to future years. Under the Govemor’s
proposal, “life sciences” mdustry filers would be a‘ole to receive refiindable credits, (i.e,, they would receive
refunds if then' tax liability is less than the amount of the research credit for which they are eligmble), to the
extent that the credit is more than the corporation’s; 'tax liability. In order to estimate the impact of this
proposal, the Department extracted data from tax retm‘ns for alt companies falling into the life sciences NAICS
code categories. In tax year 2005, the amount of research credits generated by life sciences corporations
totaled approgumately $93 million, while the amount of credits actually utilized by life sciences corporations
totaled approx:mately $27 million. Thus, had refundable research tax credits been in place for tax year 2005
for the life :sciences industry, the additional revénue loss to the Commonwealth would have been
approximately $66 million ($93 million minus $27 rmlhon) As of tax year, 2005, approximately $270 million
in life sciences industry research credits had been carried over from prior years (including the $93 mrlhon
generated in tax year 2005). i
Given the contmumg growth in the life sciences mdustry, it is likely that research spending (and thus research
credits) by the life sciences industry will increase over the near term. For the purpose of this estimate, we have
assumed a growth rate of between 5% annually (forithe lower bound estimate) and 10% annually (for the
upper . boundﬁesumate) We also assumed a 1 year lag between the tax year and. fiscal year impact, as
corporations wou]d not be able to claim their refundable credits until tax returns are filed after the end of the
tax year.

i B
As this est1mate is based upon tax return 1nformat10n!we are reasonably certain of its accuracy. However, it
should be noted that we have not explicitly adjusted the estimate for the potent1a1 incentive effect of a
_' 4

:
E]
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refundable credit. This could increase the amount of research investment, and thus also increase the revenue
1oss beyond what is estimated below.,

Static Tax Year Impact (in $ millions Static Fiscal Year Impact (in $ millions)
Lower Upper Lower Upper
Bound Midpoint Bound Bound Midpoint Bound
2008 $76.4 $87.8 $0.0
2009 $80.2 $96.6 $87.8
2010 $84.2 $106.3 $96.6

Research and Development Status for Life Sciences Companies (Sales Tax Exemption)

Under current law, to qualify for a sales tax exemption a corporation must either be a2 domestic or foreign
manufacturing corporation or a “research and development” corporation. To be a research and development
corporation, a company must satisfy the following conditions:

s the corporation must be engaged in research and development in Massachusetts;
e its principal activity in Massachusetts must be research and development;
¢ during the taxable year, one of the following tests must be met:

o the corporation must derive more than 2/3 of its receipts attributable to Massachusetts from
research and development; or

e it must incur more than 2/3 of its expenditures attributable to Massachusetts for research and
development.

Currently, all corporations, including those in the life sciences industry, are eligible for research and
development status if they satisfy the conditions set out above. As the Department pointed out in its October
29" Jetter, absent the project certification provisions of the Governor’s proposal, there would need to be further
specification of the conditions under which a corporation would qualify for research and development status in
order for the Department to estimate a revenue impact of the law change. For the purpose of this estimate, we
have assumed that in addition to research and development status, a new “life sciences” status would be
created for corporations m the life sciences industry. All corporations in that industry would receive a sales
tax exemption for the same types of research and development purchases that are currently exempt for research
and development corporations.

Based on this assumption, the Department tabulated research expense data from the tax returns of all
corporations with life science industry NAICS codes, but which are not currently classified as either
manufacturing or research and development corporations. For tax year 2005, research expenses for these life
sciences corporations totaled $371 million. The proportion of research expenditures subject to the sales tax




The Honcrablé Robert A. Deleo :
January 29, 2008 3
Page6

J

varies from company to company, but based on a samf)le of tax returns (which include information that can be
used to est1matc the proportion of research expenses that 1s subject to sales tax), we estimate that the
proportion of research and development expenses subject to the sales tax ranges from 20% to 50%. Applying
this percentage range to the.$371 million research expendxture base, and also applying a 5% sales tax rate,
vields a sales!tax revenue amount of $3.7 million t6?$9.3 million for tax year 2005, which would be the
amount that would have been foregone if these corporanons had been exempted from the sales tax on these
expenditires. }, Applying a growth rate between tax year 2005 and tax year 2008 yields a 2008 revenue loss
estimate. of $5: million to $13 million. We have assumed an effective date of March 1, 2008 (2/3 of the way
through fiscal year 2008), and no growth in the years ‘after 2008 due to the current uncertainty regarding the

economic outlook for those years. Ik
[ ]
| # —
Static Tax Year Impact (in § millions ! Static Fiscal Year Impact (in $ millions)
Bound Midpoint Bound Bound Bound
2008 $50 $13.0 $1.7 $4.3
2009 $5.0 $13.(|); $5.0 $13.0
2010 $5.0 $130 . $5.0 $13.0
Y

As it is based ‘on. expenditure data from Massachusetts corporate tax returns, we are reasonably certain of the
sales tax exempnon estimate. !

) [

Please do not hesitate to contact me or my staff directlgf:if you have additional questions about this analysis.
i 5 -

:" Sincerely,

| oot a

E
! E
i Navjeet K. Bal
£ Senior Deputy Commissioner

CC: The Honorable Steven C. Panagiotakos, Chalrman Senate Committee on Ways and Means
The Honorable Daniel E. Bosley, House Chalrman Joint Committee on ECOnomlc Dcvclopment and
Emerging Technologws E
The Honorable John A. Hart, Jr., Senaté Chan-man Joint Committee on Econormc Development and
Emerging Technologies
The Honorable John J. Binienda, House Chalrman Joint Committee on Revenue!
The Honorable Cynthia Stone Creem, Senate Chalrwoman Joint Committee on Revenue
Leslie A. Kirwan, Secretary, Executive Office of Administration and Finance
Daniel O'Connell, Secretary, Executive Office of Housing and Economic Development
E




The Commonwealth of Massachusetts

Department of Revenue
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®.0. Box 9550

HENRY DORMITZER Boston, MA 02114-9550

COMMISSIONER

February 1, 2008

The Honorable Robert A. DelLeo
Chairman

House Committee on Ways and Means
State House, Room 243

Boston, MA 02133 - 1054

Dear Chairmzln Deleo:

This letter represents the second and final component of the Department of Revenue’s response to your
request, dated January 17, 2008, that DOR provide additional information with respect to an analysis sent. to
the Joint Committee on Economic Development and Emerging Technologies on October 29, 2007. Your
January 17™ letter made two requests: (1) that the Department provide revenue estimates for the proposals
relating to net operating losses, research and development status, and refundable research credits that we were
unable to provide in our October 29 letter; and (2) that the Department provide a more detailed explanation of
the methodology for the five estimates that were provided in the October 29" letter. Our January 29, 2008
letter to you addressed your first request; this letter completes our response, providing a more detailed
explanation of the five estimates included in the October 29™ letter.  Please note that in the case of the
refundable investment tax credit and sales tax exemption estimates, we have updated our analysis to
incorporate final tax year 2004 tax return information and preliminary tax year 2005 data. (This resulted in
higher estimates for those two items.) Our October 29™ analysis was based on preliminary tax year 2004
information.

Please also note that the summaries and estimates contained herein assume that there would not be a $25
million annual cap imposed on tax benefits (i.e., that all life sciences companies would be eligible for the tax
benefits without restriction). As you know, this assumption is a deviation from Governor’s proposal, H.4234,
which would provide a menu of tax benefits potentially extended to certified projects and administratively
impose a $25 million annual cap on the amount of such tax benefits that could be approved. (Please see the
October 29" and the January 29" letters for a more detailed explanation of the Governor’s proposal.)

Methodology. In generating the estimates shown below, we extracted relevant tax information from tax year
2004 and 2005 Massachusetts corporate excise returns, to the extent such information was available. In
determining which corporations were in the “life sciences” industry, we used the definition from the
Massachusetts Technology Collaborative’s April 2007 report, SuperCluster: Ideas, Perspectives and Updates
Jfrom the Massachusetts Life Sciences Industry. As such, the life sciences industry includes the following
industry subsectors:

-—- e
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NAICS
s | (Industry)
a B . *
Industry Name ' 'c“:'?di
2 II 325410-
Pharmaceutical & Medicine Manufacturing 414 -
Medical Dévices and Equipment: Navigational, Measunng, Electromedical, and 334500
control mstrurnents :
Medlca] Devices and Equipment: Navigational, Measunng, Electromedical, and 334516
ControI instruments: Analytical Laboratory: Instrumcnt Manufacturing
Medlcal Equipment & Supplies Manufactunng . 339110
Wholesale Trade: Medical, Dental, & Hospital Equ1pment & Supplies Merchant 423400
wholesEalers or Ophthalmic Goods Merchant Wholesalers
Wholesale Trade: Drugs & Druggists' Sundries Merchant Wholesalers 5 424210
8 .
Medical and Testing Laboratories: Testing Labo;ratories Ei 541380
. | #
Biotechology: Scientific Research & Development Services : 541700
Medioql and Testing Laboratories - ” i 621510
* Includes other six digit NAICS codes within these categones L

] f

As we noted;in our January 29" letter, these definitions are to some extent aibitrary, and any narrowing or
expanding of the definitions would reduce or increase _tlhc revenue impact estimates provided herein.

The number Eof corporations filing tax returns in the|life sciences .industry as defined above has increased
substantially in recent years. In tax year 1999, the number of corporate filers in the life sciences industry was
approxirnately 1,769; in tax year 2005 (the most recI:ent year for which data are available), the number ‘of
corporate ﬁleErls in the life sciences industry was approx1matcly 2,577, an increase of approximately 46% from
1999.

&
ul t

Revenue Estimates

Refundable 10% Investment Incentive Tax Credit (I TC) for Life Sciences Companies. (Bill Sections 14 &
21 = ' ie

The mvestmEent tax credit (ITC) is currently ava1lable to manufacturing or research and development
corporations at a rate of 3% of qualified expendlturesi(or 5% of expenditures if they are made within certified
Economic Opportunity Areas). The Life Sciences Investment Incentive Tax Credit proposal would create a
10% refundable tax credit that could be provided to any certified life sciences project (whether undertaken by
an individual’or corporation) equal to 10% of the cost of certain property associated with such a project. If the
approved individual or corporation so chooses, it could carry over the tax credit for 10 years, instead of taking
the refund in the first year. Section 14 would amend section 6 of c. 62, the personal income tax chapter,
Section 21 would add a new section 38U of ¢, 63, the corporate excise chapter.
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To estimate the “uncapped” revenue impact for this section of the proposal, we identified companies that
would potentially qualify for the Life Sciences ITC by using the NAICS codes listed above, and extracted data
from the 2004 and 2005 corporate tax return data sets. We calculated used and unused current year investment
tax credits for these corporations under the current 3% ITC rule. We then calculated the incremental change in
credits (used and unused) due to the proposed change in the ITC rate (from 3% to 10%). The resulting
estimate was grown out to calendar year 2008 and converted to fiscal years.

Given the continuing growth in the life sciences industry, it is likely that investment spending by the life
sciences industry (and thus investment tax credits generated by that industry) will increase over the near term.
For the purpose of this estimate, we have assumed a growth rate of between 5% annually (for the lower bound
estimate) and 10% annually (for the upper bound estimate). We assumed a one year lag between the tax year
and fiscal year impact, which is reasonable for companies claiming refundable credits that would be generated
as result of the incremental credit rate change and claimed when tax retums are filed afier the end of the tax
year.

As noted above, the estimate shown below is considerably higher than that provided in our October 29" letter,
and the range of estimates is wider. The October 29" estimate was based on preliminary tax year 2004
corporate return data. Final 2004 and preliminary 2005 corporate tax return data indicate that investment by
life sciences corporations was higher than originally estimated, and analysis of prior years’ data indicates that
such investment is quite variable from year to year. It should also be noted that most of the investment by life
sciences corporations in any one year is attributable to a small number of large corporations, making it even
more difficult to predict accurately. Consequently, we have widened the range of lower and upper bound
estimated revenue loss impacts compared to our October 29" analysis. We also believe that there is
considerable risk that the eventual revenue loss could be higher than shown below, but that risk is difficult to
quantify because investments in the life sciences industry are episodic and often very large. For example, an
investment project of the size reportedly being undertaken at Fort Devens (approximately $660 million;
according to MassDevelopment), would, at a 10% rate, potentially qualify for a $66 million refundable
investment tax credit. A final peint is that with an increase in the tax credit rate to 10%, and an added
refundability feature, the amount of life sciences industry investment might increase significantly above that
which has occurred in the recent past, which would result in revenue losses higher than shown below.

Static Tax Year Impact (in $ millions) Static Fiscal Year Impact (in $ millions):
Lower Upper Lower Upper
Bound Bound Bound Midpoint Bound
2008 $25.0 $50.0 $0.0 $0.0
2009 3263 $55.0 $25.0 $500
2010 $27.6 $60.5 $263 $55.0
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Refundable 12%_(10% plus additional 2%) Investment. Incentive Tax Credit (ITC) for Certified Life
Sciences Projects Located in Economic Opportunity Areas (Bill Sections 14 & 21
be i

The mvestment tax credit is currently available to manufactunng or research and:development corporations-at
a rate of 5%*01’ qualified expenditures if those mvestments are made within certified Economic Opportunity
Areas. The proposed Life Sciences Investment Incentlve Tax Credit would provide a refundable tax credit for
certified life sciences projects (whether undertaken by mdmdua]s or corporations) equal to 12% of the costs of
certain property associated with a project located in Economic Opportunity Areas.

E 1
Under the proposal, if the approved individual or cor;:iiloratmn 50 chooses, it could carry over the tax credit for
10 years, instead of taking the refund in the first year. ! Section 14 would amend section 6 of ¢. 62, the personal
income tax chapter Section 21 would add a new sectlon 38U of c. 63, the corporate excise chapter.
To estimate the “uncapped” revenue impact for this sqc::tion of the proposal, we identified life sciences industry
‘companies (using the NAICS codes indicated above) currently claiming the Economic Opportunity Credit.
From 2004 and 2005 corporate tax returns, we tabulated these companies’ used and unused current yéar
investment tax credits at the current 5% ITC rafe. Then we calculated the incremental change in credits (used
and unused) due to a change in ITC rate (5% to 12%)!, The resulting amount was grown out to a calendar year
2008 level anid converted to fiscal years. l

, .
Given the contmmng growth in the life sciences mdustly, it is likely that ihvestment spending by the life
sciences 1ndustry (and thus investinent tax credits generated by that industry) will increase over the near term.
For the purpose of this estimate, we have assumed a growth rate of between 5% annually (for the lower bound
estimate) and 10% annuzlly (for the upper bound estlmate) We assumed a one year lag between the tax year
and fiscal yea.r impact, which is reasonable for compames claiming refundable credits that would be generated:
as result of the incremental credit rate change and claimed when tax returns are filed after the end of the tax

year.

As this estindate is based upon tax retumn information, we are reasonably certain of the base amounts used to
calculate it. However, as with the investment tax credlt estimate’ above, we believe that the range of the
estimate prowded below should be considered a minimum, as we have not explicitly adjusted it for the
potentlal incentive effect of an incremental ITC rate change and a refundability feature. Such changes could
increase the Amount of investment spending, and thus also increase the. revenue loss above what is estimated

below.,

Static Tax Year Impact (in $ millions) Static Fiscal Year Impact (in $ millions) |
2008 $55 $s::o “'? 300
000  $58 "' o3 ; $8:|8 380
210 861 ﬁ‘ 79" ; $si".|7 i 58
;
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Certified Life ;S'Ei_eff:_g._s Pmiect User Fee Credit. (Bill Sections 15 & '17)

The proposed User Fee Credit would be a 100% refundable credit for human drug or supplement application
fees paid by a project to the U.S. Food and Drug Administration (USFDA), for products primarily researched
and developed in Massachusetts. Section 15 amends section 6 of chapter 62; section 18 amends chapter 63 by
adding a new section 31M.

DOR does not have any in-house data on human drug or supplement application fees paid by Massachusetts
companies to the USFDA. However, based on data from the USFDA, the amount of prescription drug user
fees paid in FY07 totaled $316.7 million, an amount which grew by approximately 7.5% annually between
FY05 and FY07. To estimate the “uncapped” value of this proposal, we converted the federal fiscal year
amounts to calendar year amounts, and allocated these .payments to Massachusetts using information on
Massachusetts’ share of national life sciences company payroll and the shipment value of life sciences related
products', using a range of 4% (for the lower bound estimate) to 6% (for the upper bound estimate). For the
purpose- of this estimate, we have assumed a growth rate of between 5% annually (for the lower bound
estimate) and 10% annually (for the upper bound estimate). We assumed a one year lag between the tax year
and fiscal year impacts, which is reasonable for companies that would claim refundable credits when tax
returns are filed after the end of the tax year.

As this estimate is based upon actual user fees paid to the federal government, we are reasonably certain of its
accuracy. However, it should be noted that we have not explicitly adjusted the estimate for the potential
incentive effect of the refundable user fee credit. This could increase the number of human drug review
applications and user fee payments, and thus also increase the revenue-loss above what is estimated below.

Static Tax Year Inpact (in $ millions) Static Fiscal Year Impact (in $ millions)

Lower Upper Lower Upper

Bound Midpoint Bourd Bound Midpoint Bound

2008 $136 $204 $0.0 a? $0.0

000 $143 24 $136 5 $204

| 210 s1s0 $24.7 $14.3 f $24

'Source: 2002 U.S. Economic Census

N e amemle WM
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Massachusetts "Throwback Sales Provision' Eltmmated For Certified Life Sciences Projects. (Bill Section

18) i 11

Under current law, corporations subject to a so- called Massachusetts “throwback” rule who make sales to out-.
of-state customers are generally required -to source or allocate such-sales to Massachusetts in certain cases
where the seller is not taxable in the customer’s state. !f['he application of the throwback rule thus increases the
corporation’s apportlonment of income to Massachusetts and potentially iricreases its tax liability. Under this-
proposal, which amends section 38 of chapter 63, sales by certified’ projects of products manufactured in
Massachusetts could be “sourced” to a customer’s state outside of Massachusetts.
s

Information on throwback sales is collected on Massachusetts corporate tax retums To estimate the

“uncapped” revenue impact of eliminating the throwback provisions for all life sciénces corporations, we
calculated thé increase in tax liability for these corporatlons (using the NAICS codes indicated above) as
reported on corporate tax returns. Based on these data, we calculated that the tax impact of eliminating the
throwback provisions for all life sciences eorporatlonsI would range from $3 million to $6 million annually.

i .
Given the continuing growth in the life sciences mdilsny, it is likely that such throwback sales by the life
sciences industry will increase over the near term. For the purpose of this estimate, we have assumed a growth
rate of between 5% annually (for the lower bound estlmate) and 10% annually (for the upper bound estimate).
We assumed ? a one year lag between the tax year and fiscal year impacts.
a |

As this estimaéte is based upon tax return information,! we are reasonably certain of its accuracy. However, it
should be noted that we have not explieit]y adJuste'd the estimate for the potential incentive effect of the
elimination of the throwback sales provision. Increased sales due to this incentive effect could result in
revenue losses greater than shown in the estimate belo'\Iwr

b Static Tax Year I ct in_;$ mllllorls Static Fiscal Year Inlbact {(in $ millions)

b Lower _ U:)I;)er Lower : Upper :

+  Bound %i Bound Midpoint Bound
2008 $3.0 $6.0 $0.0 $0.0
2009; $32 $6.6 $30 . %0
20100 $33 $7.3 $2 | MO .z 866 |
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Sales Tax Exemption Created for the Expansion of Utility Support Systems Associated with a Certified Life

Sciences Project. (Section 23)

This provision provides that utility support system costs associated with a certified life sciences. project be
exempted from the state sales tax. Section 23 amends section 6 of chapter 64H. The sales tax exemption
would apply to tangible personal property purchased for a certified life sciences project, as defined by section
63 of chapter 23 A, for use in connection with the construction, alteration, remodeling, repair, or remediation of
research, development or manufacturing facilities and-utility support systems, in furtherance of a certified life
sciences project.

The Department does not have good data with which to estimate the amount of spending on such projects that
is currently subject to the sales tax. To estimate the “uncapped” revenue impact of this provision, we assumed
that total" spending on such projects would be identical to spending eligible for the investment tax credit
estimated above. We also assumed that the proportion of such costs that would be subject to the sales tax
under current law (and which would be exempt from sales tax under this proposal) would range from 5% (for
the lower bound estimate) to 30% (for the upper bound estimate) of total investment spending. Using these
assumptions, we estimated that this provision would result in a'tax revenue loss of between $2 million and $10
million annually. Because this estimate is based on the investment tax credit data, it is also higher than
originally shown in our October 29™ letter.

We have assumed an effective date of March 1, 2008 for the life sciences legislation, so there would be a part-
year revenue impact in FYO08 and a full-year revenue impact beginning in FY09.

In addition to.the uncertainty surrounding the investment data upon which this estimate is based, there is also
significant uncertainty regarding the proportion of those expenditures that are currently subject to the sales tax.
Consequently, we have provided a wide range for the lower and upper bounds of the estimate.

Static Tax Year Impact (in $ millions) Static Fiscal Year Impact (in $ millions
Lower Upper Lower Upper
Bound Midpoint Bound Bound Midpoint Bound
2008 $20 $10.0 30.5 $3.3
2009 $2.1 $11.0 $2.1 $10.5
2010 $2.2 $12.1 $22 $11.6
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We frust that thls letter completes the Department’s rl?sponse to your request dated January 17, 2008. Please
do not hesitate to-contact me or my staff directly if you have additional questions about this response or our
previous analyses. |

Ei

| Sincerely,

'| /(wzmﬁ(’éﬁ

Navjeet K. Bal . i
i ! Senior Deputy Commissioner
‘!

CC: The Honorable Steven C. Panagiotakos, Chalrman, Senate Committee on Ways and Means
The Honorable Daniel E. Bosley, House Chalrman Joint Committee on Economic Development and
Emerging Technologies
The Honorable John A. Hart, Jr., Senate Chan-man Joint Committee on Economic Development and
Emergmg Technologies
The Honorable John J. Binienda, House Chairman, Joint Committee on Revenue
The Honorable Cynthia Stone Creem, Senate Chairwoman, Joint Committee on Revenue

Leslie’A. Kirwan, Secretary, Executive Office of Administration and-Finance
Daniel p Connell, Secretary, Executive Office of Housing and Economic Development
i
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Department of Revenue
Office of the Commissioner
®.0. Box 9550

NAVIEET K. BAL Boston, MA 02114-9550

COMMISSIONER

February 7, 2008

VeSS
The Honorable Daniel E. Bosley \5TOR=T2A

r M m
House Chairman 9 ¢+ .5 5

Joint Committee on Economic Development and Emerging Technologies

State House, Room 42

Boston, MA 02133 - 1020 _——
Dear Chairman Bosley:

The Department is responding to your question, relayed to DOR by Maureen Flynn of the Executive Office of
Housing and Economic Development, regarding the cost of extending the use of single sales factor
apportionment to certain companies in the “life sciences™ industry that do not currently qualify for this
apportionment method. (Under current law,-single sales factor apportionment is limited to manufacturing
corporations, which may or may not be life sciences companies, and to mutual fund services corporations.)-

Given the Commonwealth's experience with single sales factor apportionment and single entity reporting to
date, the Secretary of Administration and Finance and the Department strongly recommend that any extension
of single sales factor apportionment to life sciences companies be mandatory, not elective, and be adopted in
conjunction with combined reporting and mandatory check-the-box entity classification to minimize the
opportunities for companies to arrange their corporate structure so as to avoid taxation in Massachusetts. In
addition, to avoid a challenge under the U.S. Constitution's Commerce Clause, the Department recommends
that any extension of single sales factor apportionment to the life sciences industry should be to all life
sciences companies, and not just those that have a certain percentage of payroll or property in Massachusetts.

In order to be as responsive as possible to your inquiry, we are providing revenue loss estimates for both the
impact of single sales factor apportionment for life sciences companies with at least 70% of their payroll or
property apportioned to Massachusetts, and the impact of single sales factor apportionment for all life sciences
companies which are currently subject to tax in Massachusetts. We will assume that if implemented, the single
sales factor apportionment would be mandatory for the specified life science companies, which is consistent
with the existing mandatory single sales factor methodology for manufacturers and mutual fund service
corporations. An elective single sales factor methodology would have a higher revenue cost than what is
estimated below.

In generating the estimates shown below, we extracted relevant tax information from tax year 2004 and 2005
Massachusetts corporate excise returns, to the extent such information was available. In determining which
corporations were in the “life sciences” industry, we used the definition from the Massachusetts Technology
Collaborative’s April 2007 report, SuperCluster: Ideas, Perspectives and Updates from the Massachusetts
Life Sciences Industry. As such, the life sciences industry includes the following industry subsectors:

anﬁ (= 7O
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=
P !E NAICS
I (Industry)
Ind_ustr)i\@m_ E y Code*
i 325410-
Pharmaceutical & Medicine Manufacturing F § 414
Medical Devices and Equipment: Navigational, Measurmg, Electromedical, and * : 334500
contro}instrurmnents
Medical Devices and Equipment: Navigational, Measuring, Electromedical, and 334516
Control instruments: Analytical Laboratory Instrument Manufacturing
MCdlC%] Equipment & Supplies Manufacturing 339110
Wholesale Trade: Medical, Dental, & Hospital Eqmpment & Supplies Merchant 423400
wholesalers or Ophthalmic Goods Merchant Wholesalers
Wholegp]e Trade: Drugs & Druggists' Sundries Merchant Wholesalers 424210
Medical and Testing Laboratories: Testing Labo‘latorieé 541380
o 0
Biotechology: Scientific Research & Development Services 541700
Medical and Testing Laboratories d . 621510

H f
The proposed legislation specifies that single sa]e!si factor apportionment would apply to life scienices
companies that have either 70% of certain categories of employees based in Massachusetts or 70% of property
located in Massachusetts. However, Massachusetts ¢orporate tax returns do not contain information on the
number of enf[ployees a corporation has in Massachus_étts compared to-the total number of employees for that
corporation. i Massachusetts corporate tax returns !do provide information on the amount of payroll a
corporation attributes to Massachusetts as a proportlon of total payroll for that corporation, and we have used
that mformatlon as an approximation for the cmploym'ent provisions of the proposed legislation. Based on our
analysis of tax return data, approximately 39 life scierices torporations that used three-factor apportionment in
tax year 2005 would have been eligible for si single sa!es factor apportionment under the proposed legislation,
which wouldfhave resulted in a revenue loss of approxxmately $32 mullion.” Using an appropiiate growth
factor from tax years 2005 to 2008, the tax year 2008 revenue loss from utilizing single sales factor
apportionment would have been $4.4 million.

Had single sales factor apportionment been available E%o all life sciences corporations, and not just those that
met the 70% payro]l or property requirements, approxmlately 335 life sciences corporations that used three-
factor apportlonment in tax year 2005 would havefbeen eligible for single sales’factor apportionment, which
would have. resulted it a revenue loss of approx1mately $16.2 million. Using an appropriate growth factor
from tax year? 2005 to 2008, the tax year 2008 amount is estimated to be $21.9 million.

Given the contmumg growth in the life sciences mdustry, it is likely that profits (and taxable income) of life
sciences corporatlons will increase over the near term For the purpose of-this estimate, we have assumed a
growth rate of between 5% annually (for the lower bound estimate) and 10% annually-(for the upper bound
estimate) for years after 2008. We assume a March 1, 2008 enactment date for the life sciences leg:slat:on but
with an effective date of January 1, 2008, too late to -have an impact on estimated tax'payments in FY2008.
However, the 'FY2009 revenue jmpact would: mclude|both the full tax year 2008 revenue loss and a revenue

l
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reduction in corporate estimated payments in the first half of tax year 2009. The FY2010 impact would then
revert to roughly a full year tax revenue loss (the second half of tax year 2009 and the first half of tax year
2010).

Revenue Loss Resulting from Mandatory Single Sales Factor Apportionment for Life Sciences
Corporations with 70% of Payroll or Property Located in Massachusetts

Static Tax Year Impact (in $ millions) Static Fiscal Year Impact (in § millions) |-
Bound Bound Bound Midpoint Bound
2008 335 $5.3 $0.0
2009 $3.7 $5.8 85.7
2010 $3.9 $64 $3.8

Revenue Loss Resulting from Mandatory Single Sales Factor Apportionment for All Life
Sciences Corporations

Static Tax Year I ct (in $ millions Static Fiscal Year Imp;}q_t (in $ millions)
Lower Upper Lower Upper
Bound Midpoint Bound Bound Midpoint Bound
2008 §17.5 P $26.3 f00 $0.0 : ': $0.0
2000 8184 ! $28.9 $28.6 $36.1 | } $43.6
2010 $19.3 ! $31.8 $18.8 L 59244 T $30.1

= 4

The above calculations assume that manufacturing corporations would be required to use single sales factor
apportionment, as they are under current law. It should be noted, however, that had optional single sales factor
apportionment been available to manufacturing life sciences corporations in tax year 2005, it would have been
beneficial for 59 of the 197 life sciences corporations that used single sales factor apportionment to have
switched to three factor apportionment, with a resulting additional revenue loss of $7.9 million. Using an
appropriate growth factor from tax years 2005 to 2008, the tax year 2008 revenue loss from such optional
treatment is estimated to be $10.6 million.

As the above estimates are based upon tax return information, we are reasonably certain of their accuracy.
However, it should be noted that we have not explicitly adjusted the estimate for the potential incentive effect
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of single sales treatment for life sciences companies. Increased economic activity by life sciences corporations
due to this incentive effect could result in static revenue 1osses greater than shown in the estimates above.

If you have any questions conceming these estlmates please contact me -(at 617-626-2201), or Howard
Merkowitz, Director of the Office of Tax Policy Analy51s (at 617-626-2100). L

Attachment i

CC:

; /

-5 Sincerely,

i
b
R Nav_}eet K. Bal
+ Commissioner

The Honorable John A. Hart, Ir., Senate Chaxrman Joint Committee on- Economlc Development and
Emerging Technologies ‘ .
The Honorable Robert A. DeLeo, Chairman, House Committee on Ways and Means
The Honorable Steven C. Panagiotakos, Chamnan Senate Cormimittee on Ways and Means
The Honorable John J. Binienda, House Chairman, Joint Committee on Revenue-
The Honorable Cynthia Stone Creem, Senate Chairwoman, Joint Committee on Revenue
Leslie’A. Kirwan, Secretary, Executive Office of Administration and Finance
Damel 'O'Connell, Secretary, Executive Office of Housing and Economic Development
Maurecn Flynn, Executive Office of Housing and Economic Development
Robert Brandt, Joint Committee on Economic Development and Emerging Technologies

1
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Massachusetts Life Sciences Initiative
Tax Provisions

Proposed Amendment: Page 6, Section 7. New. insert after line 38.
‘Qualified US Life Science Headquarters”, an affiliated group, as defined in
Section 1504(a) of the Internal Revenue Code of 1986 that derives at least 70
percent of its revenue from the sale or license of life science products or
intellectual property, or the rendering of contract life sciences services, or the
combination of the two, if either (1) greater than 70 percent of all commercial
employees, excluding sales representatives, are Massachusetts based
employees, or (2) if greater than 70 percent of ali tangible property (excluding
inventory), leased or owned, would be apportionable to Massachusetts in the
fiscal year, not withstanding the company’s ability to qualify for single sales factor
apportionment.

Page 24. Insert after Line 18. New. SECTION 24. Section 38 of chapter 63 of
the General Laws is hereby amended by adding after subsection (n) the following
subsection:-

A qualified US Life Science Headquarers Company shall be eligible to use
singles sales factor apportionment for any tax year ending after enactment.

SECTION 25. Section 38(c) of chapter 63 of the General Laws is hereby
amended by inserting after “a.manufacturing corporation as described in
subsection (1),” the following phrase:

...a qualified US Life Science Headquarters Company, as described in chapter
23A of the General Laws, Section 63(a),

11/28/2007 5
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Tax Incentives in Governor Patrici(’s Life Sciences Legislative Proposal

On July 19, Governor Patrick filed a Ieglslatave proposal to encourage investment in and
expansion of the life sciences industry in Massachusetts The proposed legislation,
assigned docket number H 4234, would prowde bond funding for capital:projects and
funds for fellowships, research grants and_ 1oans and workforce training programs. In
addition; the proposal would provide for- certlfed life sciences projects and would award
tax incentives to Massachusetts busnness?s engaged in life sciences.

Of the seven tax incentives in the proposal three are tax credits, available to both
individuals and corporations, and four are tax benefits that take other forms. The
Secretary of Housing and Economic Development may award certlfcatlon to.an
applicant life sciences sector business that is located in the Commonwealth and
engaged in research, development or: manufacturlng To be certified as’a “cerfified life
sciences project,”.a business must be engaged in the life sciences, engaged in
research, development or manufacturing, and develop a:new or expanded facility in the
commonwealth, thereby increasing-the number of its permanent full-time employees.
The project’s certification:may be revoked if the business does not meet at least 70% of
its employment goals as outlined in its proposal. The tax benefits may be awarded in
some combination, on a project by project.basis and to the extent provided, by the
Secretary of Housing and-Economic Development and the Secretary of Administration
and Finance, acting jointly. The tax incentliyes are.summarized-below.

1. Life Sciences Investment Incentive Tax Credit. (Bill Sections 14 & 21)
11 -
The Life Sciences Investment Incentive Tax Credit is a 10% refundable tax credit that
may be given to any certified life sciences project (individual or corporation) for 10% of
the costs of certain property associated wuth a-project. If the. pl’OJECt so chooses, it may
carry over the tax credit for 10 years, instelad of taking the refund in the first year.
Sectlon 14 would amend section 6 of c. 62s the personal income tax chapter; Section 21
would add a new section. 38U of c. 63, the corporate excise chapter.

E!
2. Addltlonal Credit for Projects Located in Economic Opportunlty Areas. (8ill
Sectlons 14 & 21) _

In addltlon to establishing the Life Suences Investment Tax Credit, sections 14 & 21

allow a certified project to be-eligible for an'additional 2% tax credit for projects located
in Economlc Opportunity Areas, as defi ned in subsection (g) of section 31A of chapter
63.




3. Certified Life Sciences Project User Fee Credit. (Bill Sections 15 & 17)

The proposed User Fee Credit is a 100% refundable credit against the fees paid by a
project for application to the USFDA for a human drug application or supplement which
was primarily researched and developed in Massachusetts. Section 15 amends section
6 of chapter 62; seciion 18 amends chapter 63 by adding a new section 31M.

4. Net-Operating Loss {NOL) Carryover for Certified Life Sciences Projects
Extended from the Current 5 Years to 15 Years. (Bili Section 16)

Currently, all corporations are allowed to carry over NOL deductions for 5 years. If a
certified life sciences project experiences losses over a longer period of time than 5
years, the project may carry over those lossés for up to 15 years. Sectidn 16 amends
section 30 of chapter 63.

5. Massachusetts "Throwback Sales Provision” Eliminated For Certified Life
Sciences Projects. (Bill Section 18)

For purposes of. apportionment of corporation excise tax, sales by cerified projects of
products manufactured in Massachusetts may:be “sourced” to a customer’s state
outside of Massachusetts without being subject to the “throwback” rule in chapter 63
that generally requires.sourcing of sales.to Massachusetts in certain cases where the
seller is not taxable in the customer’s state. Section 18 amends section 38 of chapter
83.

6. Certified Projects Considered Research and Dévelopment Entities for the
Purposes of Sales Tax Exemptions; R&D Credits May Be Refundable (Bill Sections
19 & 22; section 20)

Certified projects will be deemed to be research and development corporations, to the
extent provided in the certification, without having to meet the proof requirements of that
classification, in order to be exempt from the sales tax. Section 19 creates the
exemption for domestic corporations and section 20 creates the exemption for foreign
corporations. In addition, section 20 provides that the current research and
development tax credit may be refundable for certified life sciences projects.

7. Sales Tax Exemption Created for the Expansion.of Utility Suppor‘t!'Systems
Associated with a Certified Life Sciences Project. (Section 23)

This provision provides that utility support system costs associated with a certified life

sciences project may be exempted from the state sales tax. Section 23 amends séction:
6 of chapter 64H.

# 245776
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Life Sciences Initiatives:

Concemns:
No annual cap in the legislation.

$25M cap, stated by the administration
Projects are chosen on criteria and'Eprojects receive funding based on the boards

decision, then are given tax incentives based on the boards decision. This is
11

"
arbitrary and could potentially lead to law suit down the line.
1

. HE| .
Certified projects do not pay saleﬁ- tax sales & pay roll& net worth sales factor is

1
determined by mass sales !

The LSI eliminates the Throw bacék-provision (out of state sales to no where
Y l

| I

Thing"!to consider:

brings the sales back to MA)

Orphan Drug Credit (SERENO discussed this with us )
i

Add a statutory cap on the amoun‘_z of money for the LS credits

PASS the NOL to 10 or 15 years ( Chairmen Bosely and Rodrigues support this

measure)
Do not eliminate the throw back érovision in the LIS

Set qualifying standers and credit :credits for those who qualify
Single Sales Factor Amendment pfigoposed by CM Bosely- 70% of employee base
in MA or Property in MA% -SSF %p‘portiomnent — DOR recommends that this be

1
mandatory not elective. .
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The Economic and Fiscal Effects of Single Sales Factor
Apportionment for Massachusetts Manufacturers

Executive Summary

In determining Massachusetts corporate excise {income} tax liabilities, multi-state corporations must determine what
percentage of their taxable income is attributable to their operations in Massachusetts. An apportionment formula is
used to determine this percentage. [n 1995, the Massachusetts legislature eliminated the payroll and property factors
from the apportionment formula used by manufacturers in determining income subject to the Massachusetts corporate
excise -tax. This policy response was designed to slow the fong-run decline in manufacturing employment and
investment in Massachusetts. Compared to the double-weighted sales three-factor formula in use through 1995, the
sales-only apportionment formula provides corporations with an incentive to increase payroll and property in the state.
Because new in-state investments and employment do not increase a corporation’s income subject to Massachusetts
tax under the sales-only formula, it provides corporations with an incentive to increase their manufacturing activities in
the Commonwealth,

This study provides estimates of the significant contribution the sales-only apportionment formula for manufacturers
makes to Massachusetts employment, income, and state and local taxes. To measure this contribution, this study
estimates the additional Massachusetts private-sector jobs, income, and state and local government taxes that the
sales-only apportionment formula generates relative to the -impacts of the prior-law double-weighted three-factor
formula. These benefits in terms of additional jobs, income and taxes would be lost over time if Massachusetts were to
return to the double-weighted sales-factor formula for manufacturers.

Key Findings

o Nearly 6,200 jobs would be lost by reverting to a double-weighted three-factor apportionment formula. The majority
of these jobs are highly-skilled jobs in the durable and non-durable manufacturing sectors, which pay almost 40
percent more than the statewide average level of wages and fringe benefits.

O Although many states have increased the weight of sales factor in their corporate income apportionment formulas,
this trend is especially evident among the top 10 manufacturing states. Five of the top 10 manufacturing states
have adopted apportionment formulas that use sales as the sole or dominant factor.

O The sales-only apportienment formula is an efficient tax incentive. Massachusetts gains over $7.00 of additional
net personal income for each dollar of reduced state corporate excise tax revenues. This is a significant long-run
return in terms of new jobs and higher incomes as a result of the state’s investment. In the aggregate, this
manufacturing activity results in $372 million in state total personal income.

O If a double-weighted sales 3-factor apportionment formula were adopted, $525 million in increased excise taxes
on in-state manufacturers would be largely offset by tax losses of $29.1 million in due to reduced economic
activity.

0 The overall budgetary impact, however, would also include additional Commonwealth spending on unemployment
claims and welfare payments ($9.9 million) and potential increased transfers to local governments to compensate
for a reduction in local tax revenues of (§12.2 million).

0 On balance, state and local governments currently gain $41.3 million of additional tax revenue directly from the
manufacturing activity attributed to the sales-only apportionment formula, which offset more than three-quarters
of the static state revenue cost of the formula's cost in 2003, Projected reductions in the excise tax liabilities of
out-of-state manufacturers due to double-weighted sales apportionment eliminate any remaining revenue benefit.

£ ERnST& YOUNG LLP Page 1




The Economic and Fiscal Effects of Single Sales Factor
Apportlonment for Massachusetts Manufacturers

L]
l. Overview

In determining Massachusetts corporate exclse tax Ilabllltles multi-state corporations must determine what percentage
of their taxable income is. attributable to their operatlons in Massachusetts. An apportionment formula is used to
determine this percentage. For “section 38" manufacturers the percentage of profits: apportioned to Massachusetts
is equal to the ratie of the corporation's Massachusetts ;sales to its sales everywhere. This is referred to as a single (or
100 percent) sales factor apportionment formula.? [

With the exception of mutua! fund service corporatioHs, other Massachusetts corporate taxpayers-use a double-
weighted sales three-factor apportionment formula, Il The double- weighted sales three-factor formula includes
Massachusetts' shares of the corporation’s payroll, property, and sales with a 50 percent weight on sales and 25
percent wmghts on both payroll and property factors. |

The manufacturers single sales factor apportionment formula was adopted by the state legislature in 1995 and phased
-in for non-defense corporations over a five-year period beglnnmg in 1996. Tax year 2000 was the first year of the 100
percent sales factor formula for non-defense manufacturers .

The state legislature adopted the single sales factor formuta to slow the long-run deciine in man!ufacturl'ng employment .

and investment in Massachusetts. Because the saies only apportionment formula excludes payroll and property, a
manufacturer may make new in-state investments and expand in-state employment without exposing itself to increased

tax llablllty in Massachusetts. This provides the corporation with an incentive to increase its manufacturing activities in -

the state In general, the change from the double-weighted sales factor formufa to the sales-only formula decreases

the excise tax liabilities of multi-state taxpayers with stgnlficant in-state investments and employment relative to in-
state saies Tax liabiiities increased for corporations w:lh little in-state property and pajyroll refative to in-state sales,
prlmarlly out-of-state corporations.® h

This study examines the significant contribution the manufactunng single sales factor formula makes to Massachuseits-

-employment, income, and economic activity, In addrtron the study pravides comprehensive estimates of the negative
econormic and fiscal impacts of reverting to a double wmghted sales factor formula, considering.’

v
[

O Increases in excise tax collections resulting from the change in the apportionment factors used by taxpayers,

o Reductions in other state and local tax collections due to decreased economic activity attributable to the formula
change, and

a Increases in public sector unemployment insurance and welfare costs associated with displaced workers.

|

See Appendix A for the definition of a "Section 38 Manufacturer”
 See Appendix A for a delaiied descriplion of the Massachusetis single sales faclor apportionment provisions,  For purposes of this paper, the term
"manufacturer” refers to manufacturers and defense contractors that qualify for single factor epportionment. While defense contraciors were efigible to use the
single sales factor in 1995 and while mutual fund corporations also requnred to use the single sales factor formula, they are not included in this study.
3 Corporahans with all of their payroll, property, and sales in Massachusens were not affecled by the change in the apportionment formula.
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Apportienment Formula Trends in Other States

The clear trend since the mid-1990s has been for states to increase the weight of.the sales factor béyond 50 percent.
Massachusetts joins Maryland, Connecticut, lllinois, lowa, Missouri, Nebraska, and Texas in providing manufacturers with
a 100 percent sales factor apportionment formula. As shown in Table 1 and Figure 1, five additional states use sales
factor weights that exceed 50 percent, including Michigan (90%). Oregen (80%), Minnesota (75%), Pennsylvania (60%),
and Ohio (60%).

Table 1 X i
State Corporate Income Agportionment Factor Weighting for Manufacturers, 2004*

NabAmS .0 vemareemaraeonaeaes JFactor Lovisiana................ Double Weighted Sales DO vrvervsonraermnenier BMSales.MP&P
1T S . 3Factor Maine ........... ... Double Weighted Sales Dishoma.... . .. 3Factor
NIZORA .ooveniaarens Donbte 'lmghled Sales Marpand ..o Sales Only Oregon ........ SO%Sales 10 %PAP
AKINSAS .evveresrenar Doubke Weighted Sales ., Massachusetts ..., =......... Sales Only Pennsylvania .. BO%Saies. 20‘!’- P& P
Califomia ............. Double Weighted Sales Michigan ...... ver 90% Sales, S%XP &P Rhode Island |, " 3Factor «
Colorado. . ciuivinnnrveresees e veenene 3Facton I!innesola.. ?5$Sales 125%PLP South Carolma . Doible Weighted Sale;
Connecticut ‘ . Sales Only Hlsslsslppl +ven 3FactOT South Dakota ............-. No State Income Tax
Delaware............ e ieeereeeranaeen 3Factor Missquri ........, ..SalesOnly, . 5 Temnessee .. Double Weighted Sales
Fofda ..cooceuvneenren Double Weighted Sales i MONEERA .o sieniena 3Factor. Texas .. fvanicineaSoles Only
Georgia . Double Weighted Sales Nebraska .. erireeniaenent, Sales Only Litah ... woi3Fector T
Hawaii .. . 3Factor Nevada ... .......No State Income Tax Vermont ... .- 1 1 (.
Idaho ... Doubla Weughted Sales -~ Neiw Hampshire Doub1e Weighted Sales Virginia ...... Double Weighted Sales *
Iinais .. - cSalesOnly < . Hew Jersey Double Weighted Sales ™ Washington .. .. N State Income Tax ,
Indiana . Double Welgmed Sales New Mexicor ,..,.......... Double Weighted Sales LWest Virgnia.... ...Double Weighted Sales
... Sales Only New York .oeeeeeienanen " Double Weighted sales Wistonsin .. Double Weighted Sales -
1vrer 3Factor North Carelina..... ..., .. :Double Werghted sales Wyoming ...... No Slale Income Tax <
: Double Welghted Sales Morth Dakota -..........ceeenenn £... 3Factor Wash DC ... 2.7 3Factor #
[ b= B . 3 7
“Reflacts cutrent law and Ie:lslllld changes for 2004 i B

Figure 1illustrates the geographic distribution of sales factor weighting. States using doubly or greater weighted sales
factor formulas are cencentrated in industrial states in the Northeast and upper Midwest, which represent a large
portion of the nation's manufacturing. -Of the top 10 manufacturing states, 5 use sales as the dominant or single factor.

" DR TR e i . —h-—----— - i

“Figure 1 "
o —— State Corporate Income Tax Apportionment Formula Sales Factor Weighting i

5
3

" Na Carporate Incoine Tax (]
{0 Equalty Weighled Sales Factor (33%) 4
B Double Weighted Sales Factor {50%) @n
W Greater than Double Weighted Sules Fattor {10}
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Il. Manufacturing's Importance in th'cla Massachusetts Economy

As shown in Figure 2 manufacturing employment inE,Massachusetts has been falling.relative to manufacturing
employment in the U.S. and among the other New England states since the mid-1980s. Figure 2 plots employment levels
‘relative to the number of manufacturing jobs in 1969 (ind;ex value equal to 1.0). For example, the line for Massachusetts
shows that by 1999, in-state manufacturing employment was only 65 percent of the level in 1969. In-other words,
manufacturing jobs fell by 35 percent, far exceeding the 'decline in US. manufacturing employment and the 30 percent
drop in other New England states. ]}

The Massachusetts legislature was reacting to the stee!p drop in manufacturing jobs from 1985 to 1995 when they
adopted the single sales factor formula. Since the rmd 1950, the fall in manufacturing jobs in Massachusetts has
more closely followed the trend throughout the U.S. Fgure 3 shows that Massachusetts was affected by the region-
wide dEcllne in manufacturing employment in the Northeast.

Even w|th the reduction in Massachusetts rnanufacturmg -over the last two decades, durable and non-durable
manufacturing remain important components of the Massachusetts economy. Manufacturing accounts for almost
383,000 jobs in Massachusetts, 11 percent of total prwate -sector jobs in the state today. But employment understates
the |mportance of manufacturing to the Massachusetts Jeconomy. Because of the high value-added in manufacturing, |
over 20 percent of all:the income paid to workers and investors in Massachusetts comes from the manufacturing
sector. As seen in Figure 4, manufacturing wages in Massachusetts reflect the very high productivity of Massachusetts
emp!oyees in this sector. Massachusetts rnanufactunng wages have risen steadily relative to the US. average since the

mid-1980s and were over 20 percent higher than the 1) S average by 2001,
3
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Figure 3

Manufacturing Employment Percentage Change 1969-2001
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A1 The Economic and Revenue Effects of the Sales-Only Apportionment
Formula for Manufacturers Ii

The single sales factor.apportionment.formula provides' 'a significant incentive for manufacturers to expand or retain
jobs and investment in Massachusetts. This mcenlwe!has increased the level of in-state employment and income
compared to the level of. economic activity that would have occurred under the prior law double-weighted sales factor
formulai This study estimates the additional private- and public-sector benefits attributable to the sales-only formula

that wo%ld he lost if the state returns to a double- welghtefd apportionment formula for manufacturers.
1
5 "

Figure 5 To esumate the economic and fiscal impacts of switching from the

Estlmatmg the Net Fiscal Impact of Reverting sales -only to a double-weighted formuta we:

to Double- Welghted Sales Apportionment b

i 1. \Estimated the increase:in corporate excise taxes (based on

'"f{;‘;:j’;,“:?w“:f;ﬂ;‘;';;,z;:';?:,'{};{,L’,Zﬁ‘é’;::,?}.‘}“ "gncome) if the apportionment formula is retured to the prior
:double-weighted sales factor apportionment formula,

2 §1Simulated the negative impact of the higher corporate excise
‘taxes ‘paid by Massachusetts firms on jobs, income, and
!i ‘econamic activity, and K
: L
] iDetermined the net effect of the apportionment formula
gchange on state and local government tax revenues: the
!Fdlfference between a) “higher corporate excise taxes (the

[ %ﬁ’ﬁﬁg‘gﬁ”iﬁ?@“ .
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ke“static” revenue impact) due to the formula change, and b)
lower state and local taxes due to a state economy weakened
'Lby the static corporate tax increase {the “dynamic” revenue
[impact).

Sales Apportionment Formula for Manufacturers

Economic Impacts
]

We estimate that the switch from the sales-only apr;ortionment formuta for manufacturérs to a. double- weighted
formula would increase corporate excise taxes by $525 million in 2003, based on data compiled by the Massachusetts

Department of Revenue.* | z

: b
As illustrated in Figure 5, the corporate tax lncrease!xvas then used as a policy variable input to a model of the
Massachusetts state economy to estimate the negatwe&lmpact of the formula change on the prwate -sector economy.”
The medel is 2 dynamic economic forecasting and pohcy simulation tool that captures economic interactions of the
Commonwealth's industries, as well as changes in Massachusetts competitive position among the states,
I| ” .
1

+ Commonwealth of Massachusetts, Depariment of Revenue, Report on Section-38 Manufacturers (MGL, Chapfer & 63 Section 38) Year 1996,
This is the latest report currently available on the impact of the sales-only manufacturing formula and refies on taxpayer information to estimate -
their tax savings due to the alternate formufa. We projected this figiire, based on the first year phase-in of the new formula to 2003 amounts
with a 100 pércent single sales factor formula. N

5 The Massachusetts Department of Revenue has also used the REMI model in dynamic impact estimations of corporale tax policy
altenatives. See Alan Clayton-Matthews, State Tax Notes, Sep!elrrlmer 20, 1993.
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The total change in manufacturing sector corporate taxes was'translated into a change in the effective corporate tax
rate for manufacturers. The increase in manufacturers’ effective corporate tax rate raises their cost of capital.
Because of the higher cost of doing business in Massachusetts, the cofporate tax increase results in decreased
employment, investment, and income in the state.®

The analysis described above shows that economic impact
of the manufacturing apportionment formula is significant in
terms of jobs and personal income. Table 3 shews that the
manufacturing apportionment formula -is associated with
neatly 6,200 jobs and almest $372 million of Massachusetts
resident personal income.

State and Local Fiscal Impacts

The sales-only manufacturing apportionment formula generates an annual cost to the Commonwealth from forgone
corporate income tax revenues. As noted above, we estimate that the amount of corporate tax reduction attributable to
the alternative formula, the “static” cost of the provision,is $52.5 million. The results presented below aré estimates of
the net fiscal impact of reverting to the double-weighted sales formula. Therefore, the positive dynamic tax benefits of
the alternative formula are presented as negative impacts, representing the revenue that would be forgone if the
double-weighted formula were reinstated.

As shown in Table 4, Massachusetts’ net state revenue gain
from eliminating the alternative formula is less than the total
additional liabilities of Massachusetts firms caused, by the
reduction in state and local taxes. due to the reduction in
state and local taxes due to reduced. economic activity,
referred to as the “dynamic” fiscal impact of the change.
The net impact is sum of the impacts of the net static , i

change in corporate taxes and the dynamic reduction in tax eneral Sales and Gross Receipts

revenues resulting from decreased economic activity. h I"d'“d"al Income T s
Curporate Net Income ........

Ucense and Dther Taxes v vieera s -
l'utal State Dynamis Tax Impact

Subtracting the Commonwealth’s dynamic revenue reduction
{$29.1.millicn) from the estimated increased liabilities of

Massachusetts corporations ($52.5 million), the net increase Net _Staie. Tax Impact (A48} ....... SRR

in Commonwealth revenues is $23.4 million. The decreased ¢ .| ca Dmmic Tax I'inpacts :

economic activity resulting from a change to a double- PHOPEILY -2 e S eeeeemeeeeseeeesaseens (5119)
weighted. sales formula also results in decreased local Selective Sales and Other Taxes ... {50.3)
revenues of $12.2 million. "Total Local Dynamic Tax Impact......... e (5122}

To fully quantify the impact of the single-sales facter et State and Local Impact (A4B4C) ............ $111

formula increased public spending on unemployment
compensation and welfare payments should be considered. The cost of these services for 6,200 displaced workers is
estimated to be $9.9 million annually untit workers relocate or find other jobs. The remaining net budgetary impact, $1.2

¢ The negative impact of the switch from the sales-only formula is estimated as the difference in employment, income, and other key economic
variables between the baseline estimate and the simulation with higher corporate excise taxes. While the negative impacts are expected fo
grow over time we repori the results in 2003 doflars in the report.
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million would be eliminated by reductions in income -taxes paid by out-of-state manufacturers with insignificant
presence in Massachusetts. |i

Appendrx A: Description of the Nlassachusetts Manufacturer's

Srngle Sales Factor Apportionment Formula
g |!

Massachusetts is one of eight states that have adopted !s!ingle sales fattor apporticnment.

Under smgle sales factor apportionment, a taxpayet's mcome is generally attributed to the various states based solely
on the percentage of overall sales made to customers'ln each state. Massachusetts requires corporations that fall
within the definition of a “section 38 manufacturer” to use single sales factor apportionment. Defense contractors and
mutual fund service corporations are also requrred to use single sales factor apportionment. This appendix focuses on
the rutes applicable to section 38 manufacturers.’

This A%pendrx refers to section 38 manufacturers Iatnd :manufacturers interchangeably. The term section 38
manufacturer is a term used in the Massachusetts regulatlons to distinguish manufacturers required o use single sales
factor apportronment and manufacturing corporations that are entitled to certain tax benefits (ITC and local property:
tax exemptrons) that are not relevant to this memo. lA detailed definition of the term is provided below in the
definitions section, i

ir
Mechanrcs ;;
The application of single sales factor apportronment is relatively straightforward. Under single sales factor
apportronment net income subject fo tax in Massacht;rsetts is determined by multiplying overall net income by the
apportronrnent sales factor. The apportionment sales factor is a fraction, the numerator of which is Massachusetts
sales and the denominator of which is overall sales everywhere For sales of tangible goods (e.g. manufactured items) a
Massachusetts sale occurs .when the goeds are delweﬂred to a customer located in Massachusetts Tangrble goods
shrpped to customers outside Massachusetts are not Massachusetts sales unless the "throwback” fule applies.” Sales
of servrces are generally treated as sales in the state whrre the greater portion of the service is performed.

I
Single lEales factor apportionment is based entirely on th& sales factor. Neither the property nor the payroll factors are,
used (except during the phase-in period described be!mirl).

History i

The single sales factor apportionment rules were addedE in.1995 and were phased in over five years under the schedule
set forth below. The intent of the statutory amendment was to preserve and create manufacturing jobs and increase
rnvestment in Massachusetts by reducing taxes for in- state manufacturers through changes in apportionment formula.
The three factor apportionment formula, which had prevrously applied to all corporations, including manufacturers, was
viewed as discouraging investment and job creation |n "the Commonwealth, by “penalizing” rncreases in property and
payroll: Specifically, the three-factor formula bases a taxpayer's Massachusetts apportlonment on the amount of
property, payroll and sales attributed to Massachusetts as a percentage of overall property, payroll and sales. (The
three-factor farmula employs a double-weighted sates factor) Manufacturers with physical plants located in

7 Note that the economic and fiscal impact estimates in this report mclude both Section 38 manufacturers and defense contractors as

“manufacturers.” ‘
B If a seller is not taxable in the state where the goods are delivered, the throwback rule treats the sale as a Massachusetts sale unless the sa|e
was made by a sales office located outside Massachusetts. Sales will be aftributed to an out of state sales office if the salesman is located at
or reports to that office and the sale is approved at that office. The throwback fule does not apply to foreign sales.

51 ERNST & YOUNG LLP Page 8,




Massachusetts tended to have high property and payroll factors and thus had more of their income attributed to
Massachusetts than their out-of-state competitors, whose plants and employees were located elsewhere. Moreover,
the three-factor formula had the perverse effect of causing @ manufacturer's Massachusetts apportionment percentage
(and hence its tax bill) to increase with each additional item of equipment placed in service in Massachusetts and each
new employee hired in the Commonwealth. Thus, the switch-to single sales factor apportionment was intended to
bolster Massachusetts investment and employment by (i) reducing taxes for in-state manufacturers and (i) removing
disincentives for investment and hiring in the Commonwealth. _It had the additional effect of increasing Massachusetts
taxes for many out-of-state manufacturers.

Benefit for In-State Manufacturers

Single sales factor apportionment tends to reduce the amount of income attributed to Massachusetts for in-state
manufacturers compared to the amount of income that would be attributed-to the Commonwealth under the three-
factor, double-weighted formula that applied under prior faw. This is because Massachusetts-based manufacturers are
likely to have high levels of property and payroll in Massachusetts relative to overall property and payroll and thus have
high property and payroll apportionment factors. Single sales factor apportionment ignores the property and payroll
factors and uses only the sales factor, which for an in-state manufacturer with a multi-state customer base is likely to
be significantly lower than the p'rdpe‘rt){ and payroll factors. Thus, the in-state manufacturer's Massachusetts
apportionment percentage is reduced and less of the manufacturer’s income is taxed by Massachusetts than would be
the case under the three-factor formula.

Potential Disadvantage for Qut-of-State Manufacturers

Note that the use of single sates factor apportionment is compulsory for all section 38 manufacturers. Thus, section 38
manufacturers located outside Massachusetts are required to use single sales factor apportionment even when it does
not benefit them. It will frequently be the case that single sales factor apportionment wilt result in a farger amount of
an out-of-state manufacturer's income being attributed to Massachusetts. This is because single sales factor
apportionment ignores an out-of-state manufacturer's Massachusetts property and payroll factors, which are likely to be
very low as the corporation’s physical plant and employees will be located outside the Commonwealth. Instead, single
sales factor apportionment focuses entirely on the Massachusetts sales factar, which for an out-of-state producer with
a multi-state customer base is likely to be higher than the property and payrolt factors. Thus, the out-of-state
manufacturer's Massachusetts apportionment percentage cannot be diluted by out-of-state property and payroll and,
therefore, tends to increase. As a result, more of the out-of-state manufacturer's income is-taxed by Massachusetts
than would be the case under the three-factor formula.

Phase - In

Prior to the 1996 tax year, all corporatiens, including section 38 manufacturers, used the following double-weighted
sales factor Massachusetts apportionment formula: Sales Factor-50%, Property Factor-25% and Payroll Factor-25%. For
tax years beginning on or after January 1, 1996, the following formulas were created to gradually increase the weight of
the sales factor relative to the property and payroll factors over a 5-year period for section 38 manufacturers:

Historical Massachusetts Manufacturing Apportionment Formula Weights

1995:  Sales Factor-50% Property Factor-25% Payroll Factor-25%;
1996: Sales Factor-60% Property Factor-20% Payroll Factor- 20%;
1997.  Sales Factor-70% Property Factor-15% Payroll Factor-15%
1998: Sales Factor-80% Property Factor-10% Payroll Factor-10%;
1999:  Sales Factor-90% Praperty Factor-5% Payroll Factor-5%
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2000:  Sales Factor-100% = T

Definitions

4 fl
Sectlon 38 Manufacturer. Generally,-a corporation other than a utility; defense or mutual fund service corporation
isa sectmn 38 manufacturer for any taxable year if 1) it IS engaged in manufacturing during the taxable year, and 2) its
manufactunng activity during the faxable year is substantlal A corporation that meets these two requirements is a
sectlon 133 manufacturer for the taxable year regardless of whether, or to what extent, it conducts its manufacturing

activities in Massachusetts. All section’38 manufacturers must use the single sales factor apportionment formula.
[i

-Substantial Manufacturing. A corporation’s manufaﬁturing activity is considered “substantial” for any taxable year

if the c'orporation meets any one of the following five testS'

1. The corporation derives 25% or more of its recelpts for the taxable year from the sale of manufactured goods that
the corporation manufactures (The Receipts Test); or

2 The corporatlon pays 25% or more of |ts payroll for the taxable year to employees working in manufacturmg

the corporation manufactures (The PayrolI/Recelpts Test) or k

3 The corporation uses 25% or more of its tangible property in manufacturing during the taxable year and derives
15% or more of its receipts for the taxable year from the sale of manufactured goods that the corporatlon
manufactures {The Tangible Property/Receipts Test) of

4, The corporation uses 35% or more of its tangible property in manufacturing during the taxab!e year (The Tangible
Property Test).

Source Materials 1
Statute: Mass. Gen. Laws ch. 63, § 38
Regulation: 830CMR 63381 .
830CMR 5821 !
!
|
g
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Appendix B: Description of the REMI Massachusetts Economic Model

The REM! model incorporates information from the U.S. Bureau of Economic Analysis, the Bureau of Labor Statistics, the
Department of Energy, and other public sources to develop a detailed model of the Massachusetts economy. The model
includes an input-output structure that describes commodity flows from producers to intermediate and final consumers.
The total industry purchases of commaodities, services, employment compensation, value added, and imports is equal to
the value of the commodities produced: -Purchases for final use (final demand) drive the model. Industries producing
goods and services for final demand purchase goods and services from other producers. These other producers, in tumn,
purchase goods and services. This buying of goods and services {indirect purchases) continues until leakage from the
region (imports and value added) stop the cycle.

The model summarizes these complex interactions and uses the data to estimate the total economic impact of the
employment, investment and export sales related to the eligible industries in Massachusetts. The REMI-model has
detailed information for each of 53 sectors of the state economy, including communications. The model is-used-to
establish a baseline .economic forecast for the state under current law. Policy variables are then used to model the
expected impacts of the credit’s eliminaticn, as described in the text.
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The Commonwealth of Massachusetts

Department of Revenue
Office of ¢ tﬁe Commissioner
. 05 Box 9550

HENRY DORMITZER Bostomn, ﬂ}/lﬂ 02114-9550

COMMISSIONER

|'October 29, 2007

Ms. Monica C. Garlick ‘ !

Research Director |
Joint Committee on Economic Development and Erfierging Technologies
State House, Room 42

Boston, MA 02133 - 1020 L

T w0

Dear Ms. Garlick: |

You requested that the Department of Revenue provide estimates of the revenue 1mpact of
H.4234, "An Act'Providing For the Investment in and Expansion of the Life Sciences Industry 'in the
Commonwealth" The bill proposes a number of tax incentives, as summarized in a document sent to
you by DOR’s Legal Division on October 23, 2007 (see attached). These tax incentives would be
provided only to “certified life sciences projects”, upon joint approval by the Secretary of Housing
and Economic Development and the Secretary of Admtmstrauon and Finance. While the legislation

- itself does not establish an annual dollar cap for the tax incentives, the Administration has stated that
the annual cap for all approved tax incentives would be $25 million. The Department of Revenue
estimates that there would be a large enough. supply of certified life sciences projects to reach the $25
million cap each year. However, since the value of each proposed tax incentive under the cap would
be subject | to the approval of the Secretaries of Housing and® Economic Development and
Admmlstratton and Finance, and the Secretaries . would adjust their approvals of particular tax
incentives to stay within that cap, it is impossible for DOR to estimate the value of a particular tax
incentive for a particular year. It should also be noted that according te the Governor’s proposal, a
particular prOJect would not necessarily receive approval for all available tax incentives, but only
those and only to the extent specified in the certlﬁcatlon

You also requested that DOR estimate the value of each proposed tax incentive if the $25
million annual cap were removed and there were no | pI‘Q]BCt -specific approval required. The attached
table shows DOR’s estimates of the (static) revenue loss associated with changing the Governor’s
proposal from one in which the incentives would be prOJect-spemf ¢ and subject to the approval of
the Secretaries of Housing and Economic Development and Administration and Finance to one in
which the incentives would be freely available to all life sciences companies without prior approval
by the Commonwealth. While DOR has attempted ltlo estimate the revenue impact of each of the tax
incentives, we did not have enough information a‘i/allable to us to estimate the revenuc impact of




Ms. Monica C. Garlick
October 29, 2007
Page 2

extending the net operating loss carryover from ‘the current 5 years to 15 years for life science
companies (proposal number 4 on the attached list) or the proposal to make the research and
development tax credit refundable (proposal number 6b on the attached list). Furthermore, the
Governor’s proposal to grant “research and development” status to certified life sciences projects
(proposal number 6a on the attached list), which would qualify those projects for sales tax
exemptions, is integrally related to the project certification process. To separate it from the
certification process would fundamentally change the proposal, requiring additional assumptions
regarding the types of companies that would qualify for research and development status. Therefore,

DOR was not able to estimate the revenue impact of converting this tax incentive to one not subject
10 a certification process and an annuaj cap. :

Please also note that the attached estimates are “static”, meaning that they do not take into
account the additional tax revenue generated by new economic activity induced by the tax incentives.
To the extent that economic activity in the life sciences industry is greater as a result of the tax
incentives, the revenue reductions shown would be offset by additional tax revenue collected by the
Commonwealth. The capped $25 million estimate is also static, and would be lower if the additional
econcmic activity generated by the incentives were taken into account.

1f you have any questions concerning these estimates, please contact me (at 617-626-2201), or
Howard Merkowitz, Director of the Office of Tax Policy Analysis (at 617-626-2100).

Sincerely,

N

S

Henry Dormitzer
Commissioner

Attachments (3)

cc: Robert Brandt, Joint Committee on Economic Development and Emerging Technologies




Estimates of Life Sciences Tax Incentives
Assumed to be Available to All Life Sciences Companies
(Different From vaerpo:‘s Proposal, Which is Project-Specific and Subject to Annual Cap)

Effective Date: Assumed to be 1/1/2008

“ Annualized Revenue Impact
Tax Incentive . (Static Estimate)

1 Refundable 10% Investment Tax Credit (ITC) for Life Sciences Companies  -$20.5 Million to -$24.5 Million

2 Addit'ional ITC for Projects Located in Economic Opportunity Areas -$5.5 Million to -$8.0 Miilion
3 Life Sciences Human Drug User Fee Credit -$13.6 Million to -$20.4 Million
Extended from Current 5 Years to 15 Years Estimate not Available

5 Eliminate MA Throwback Provision for Life Sciences Companies -$3.0 Million to -$6.0 Million

Estimate Not Applicable -
6 .a) Certified projects considered Research and Development Entities for the  Proposal is Integral to Certified
Purposes of Sales Tax Exemptions Projects

b} Refundability of Research and Development Tax Credit . Estimate Not Available

- L] a - & e A TS AN gy ] 6 [ -

7 Sales Tax Exemptlon Created for the Expansion of Utility Support Systems
for Life Sciences Companies -$1.0 Million to -$6.0 Million




Mass. Dept. of Revenue
October 19, 2007

Tax Incentives in Governor Patrick’s Life Sciences Legislative-Proposal

On July 19, Governor Patrick filed a legislative proposal to encourage investment in and
expansion of the life sciences industry in Massachusetts. The proposed legislation,
assigned docket number H 4234, would provide bond funding for capital projects and
funds for fellowships, research grants and loans, and workforce training programs. in
addition, the proposal would provide for certified life sciences projects and would award
tax incentives to Massachusetts businesses engaged in life sciences.

Of the seven tax incentives in the proposal, three are tax credits, available to both
individuals and corporations, and four are tax benefits that take other forms. The
Secretary of Housing and Economic Development may award certification to an
applicant life sciences sector business that is located in the Commonwealth and
engaged in research, development or manufacturing. To be certified as a “certified life
sciences project,” a business must be engaged in the life sciences, engaged in
research, development or manufacturing, and develop a new or expanded facility in the
commonwealth, thereby increasing the number of its permanent full-time empioyees.
The project’s certification may be revoked if the business does not meet at least 70% of
its employment goals as outlined in its proposal. The tax benefits may be awarded in
some combination, on a project by project basis and to the extent provided, by the
Secretary of Housing and Economic Development and the Secretary of Administration
and Finance, acting jointly. The tax incentives are summarized below.

1. Life Sciences Investment Incentive Tax Credit. (Bill Sections 14 & 21)

The Life Sciences investment Incentive Tax Credit is a 10% refundable tax credit that
may be given to any certified life sciences project {(individual or corporation) for 10% of
the costs of certain property associated with a project. If the project so chooses, it may
carry over the tax credit for 10 years, instead of taking the refund in the first year.
Section 14 would amend section 6 of ¢. 62, the personal income tax chapter; Section 21
would add a new section 38U of ¢. 63, the corporate excise chapter,

2. Additional Credit for Projects Located in Economic Opportunity Areas. (Bill
Sections 14 & 21) .

In addition to establishing the Life Sciences Investment Tax Credit, sections 14 & 21
allow a certified project to be eligible for an additional 2% tax credit for projects located

in Economic Opportunity Areas, as defined in subsection (g) of section 31A of chapter
63.

—— e EEES———




"
3. Certified Life Sciences Project User F:ee Credit. (Bill Sections 15 & 17)

The proposed User Fee Credit i is a 100% refundable credit against the fees paid by a
project for application to the USFDA for a human drug application or supplement which
was prlmartly researched and developed in: Massachusetts Section 15 amends section
6 of. chapter 62; section 18 amends chapter;63 by adding a new section 31M.

4. Net Operatmg Loss (NOL) Carryover for Certified Life Sciences Projects
Extended from the Current 5 Years to 15, Years (Bill Section 16)

Currently, all corperations are allowed to calrry over NOL deductions for 5years. Ifa
certlfed life sciences project experiences losses over a longer period of time than 5
years, the project may carry over. those Iosses for up to 15 years.. Section 16 amends
section 30 of chapter 63. :

] |
. 5. Massachusetts "Throwback Sales Provision” Eliminated For Certified Life
Sciences Projects. (Bill Section 18) u i

1

For. purposes of apportionment of corporahoin excise tax,-sales by certified projects of
products manufactured in Massachusetts may be “sourced” to a customefs state
outside of Massachusetts without being sub;ect to the “throwback” rule in chapter 63
that generally requires sourcing of sales to Massachusetts in certain-cases'where the
seller is not taxable in the customer's state.” Section 18 amends section 38 of chapter
63. I

6. Certified Projects Considered Research and Development Entities for the
Purposes of Sales Tax Exemptions; R&D Credits May Be Refundable (Bill Sections
19 & 22; section 20)

«Certified projects will be deemed to be rese!elrch and development corporations, to the
extent prowded in the certification, without havmg to meet the proof requirements of that
classnt‘ ¢ation, in order to be exempt from the sales tax. Section 19 creates the
exemptlon for domestic corporations and sectlon 20 creates the exemption for foreign
corporatlons In addition, section 20 prowdes that the current research and
deve!opment tax credit may be refundable for certified life sciences projects.

7. Sales Tax Exemption Created for the Expansmn of Utility Support Systems
Assomated with a Certified Life Sclences Project. {Section 23)

l
This provision provides that utility support sy!stem costs associated with a certified life
sciences project may be exempted from the state sales tax.. Section 23 amends section
6 of chapter 64H.

# 245776 ' i
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Haddad, William (HOU)

From: Antonellis, Peter (HOU)
Sent: Wednesday, January 23, 2008 3:13 PM
To: Haddad, William (HOU)

Billy,

Below is the extent of our recommendations to Chairman Bosley concerning.the LS| and tax policy.
Tax Investment Incentives

In reference to any tax incentive provisions that are approved by the legislature, I believe any tax policy
approved by the legislature should be black and white.

I have no problems with the administration’s attempt to carve out specific tax policies for the life
sciences industry. Rather than awarding these tax incentives to companies that are deemed to qualify as
life sciences companies, I believe it better to identify within the legislation what qualifies a business as a
life sciences company. This way the determining factors are set within the law. Certifying each applicant
as a life sciences approved company one by one is needlessly wasteful.

As the financial outlook of the Commonwealth continues to change daily, I find it unlikely that all 7 tax
incentive provisions will be passed. If this is the case I believe increasing the NOL Carry Forward to
either 10 or 15 years would be the best option to encourage business development. I have taken
meetings with several companies that have stated-that of the many provisions mentioned in the Life
Sciences Initiative, this is the one they most want. u

Peter S. Antonellis
Legislative Aide

Chairman Michael Rodrigues
Room 43, State House
Boston, MA 02133

(617} 722-2030

2/4/2008




Draft Amendments to H4234
An Act Providing for the lnvestment in and Expansion of the Life Science
Industry in the Commonwealth

Section 3 or 4: Adds to-this section of capltal expenditures totaling $500,000,000
a provision that requires the compames to whom.the infrastructuré improvement
will accrue benefit to provide to the Llfe Science {ndustry revolving credit
facrlrtyltrust shares of equity or warrants or options that-amount to; .5% of the
value of the infrastructure mprovemengt cost.
g v
Sect]on 12: Amends section by" strlklﬁ'g references to grants and specﬁ' ies that all
investments to universities, colleges, publlc instrumentalities companies, and
other entities should take the form of secuntles that are low cost loans during
years 0-5, then low- cost convertible b&)nds -from years 6-20.
! I

Section 14: Amends the Life Sciences Investment Incentive Tax Credit to

mclude a provision that mandates that _taxpayer who utilize the tax credit herein
at the 10% rate of the value of the property, shall also:provide to the Life Science
Industry revolving credit facility/trust either (a) equity shares equivalent to 0.5% of.
the value of the property, or (b) the: establlshment and perpetuation for at least 10 .
years of FTE slots in-accordance Wlthil'the following table: 5

ITC: FTE calcs

valueofone FTE § 50,000

Property Value ITC plercentage ITC amount FTE equivalent

$ 5,000,000 “;10% $ 500,000 10
$10,000,000 10% $ 1,000,000 20
$15,000,000 ]10% $ 1,500,000 30
$20,000,000 10% $ 2,000,000 40
$25,000,000 0% $ 2,500,000 50
$30,000,000 i10% $ 3,000,000 60
$35,000,000 |g10% $ 3,500,000 70
$40,000,000 110% $ 4,000,000 80
$45,000,000 10% $ 4,500,000 90

$ 5,000,000 100

$50,000,000 [10%

Section 15: delete section on FDA aﬁplication and user fee credits

Sectlon 19, 21, 22: Amends the sectron related to R&D tax credits to include a
provision that mandates that taxpayers who utilize the tax credit herein at the

0% rate of the value of the property, shall.also provide to the Life Science
Industry revolving credit facility/trust elther (a) equity shares equrvalent to 0.5% of
thervalue of the property, or (b) the estabhshment and perpetuation for at least 10
years of FTE slots in accordance wrth the table above.




Section 24: Adds a new section that mandates companies who meet the
following criteria must provide warrants or shares or options on shares (at a
strike price equivalent to 75% of the share price at the time of the event) to the
Life Science Industry revolving credit facility/trust:

(a) is a for profit entity in accordance with Massachusetts tax laws;

(b) has been awarded a patent for a product;

(c) has sale proceeds of-such product;

(d) has licensing fee proceeds related to such product;

(e) has been the beneficiary at any time in the past of Massachusetts tax
credits, infrastructure developments, loans or convertible bonds, either
directly from the Commonwealth general fund as authorized by this law
or via the Life Science Industry revolving credit facility/trust.

The companies that meet the criteria above must contribute warrants or shares
or options which have a market value of 0.25% of the revenue attributable to the
product sales or licensing fees.

Section 25: Adds a new section about management of the Life Science Industry
revolving credit facility/trust by the Life Science Center Board, in conjunction with
the PERAC, and management of the disbursements of dividend income, interest,
or proceeds from the sale of equity shares, which are to be funneled back into
the life science industry in Massachusetts in accordance with other provisions of
this law.

Contact: Jenny Nathans, 617-722-2460
Office of Rep. Tom Conroy
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Tax Prows:ons

Issaue:.FederaI Orphan Drug l;anguage .

Thei term “orphan drug” refers to a erg that will be used to treat a rare disease
or condition. The Federal Orphan Drug Act (ODA) provides for granting special
status to a product to treat a rare disease or condition upon réquest of the
company. it .

The credit is available for testing expenses for orphan drugs. Orphan drugs are
drugs, vaccines, diagnostic drugs =or preventive drugs, used to treat rare
diseases or conditions. A rare disease or condition is defined as one which:

oW affects less than 200,000 ?_ersons in the United’States, or
l (B) affects more than 200, 000 persons in the United States, but

there is no reasonable expectatlon that the cost of developing and

making available in the Untted|States a drug for disease or

condition will be recovered from sales in the United States' of such

drug. i

k
The Federal Orphan Drug Tax Credit (ODTC) is normally for 50 percent of the
costs of clinical testing expenses. Normally the credit is limited to clinical testing
that takes place in the United States”although it is available for foreign trials
when there is an insufficient testing poputatton in the US. When a Life Sciences
company claims the ODTC for a drug which has Orphan status, they are-required
under the Code to “add back” to Federal taxable income, the amount of the credit
that they claimed, this additional i income is then subject to Federal tax, so the net
|mpact of the credit is really 32.5%, not the 50% credit that is initially allowed.
i

Massachusetts has no such Orphan!Drug credit. Thus for MA purposes, R&D
expenses performed in MA are ehglble for the MA R&D credit. MA allows for a
10% credit on MA R&D, but not to exceed 50% of the current years expenses, so
in reality a 5% credit. However MA! requnres companies to add back the amount
of the MA R&D credit to MA taxable income. Thus for MA purposes, it should be
clarified that the Federal ODTC add back should not be includible in the MA
taxable income base, otherwise onty Life Science companies that pursue Orphan
Drug indications would be penal;zedgby MA taxing them twice on the same “add
back” of R&D expenses.

As good public policy the state should encourage more companies to do
research and development on orphan drugs.
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Rational: The bill should provide clarity that the Federal Orphan Drug add-back
does not apply for a company’s Massachusetts income tax base, otherwise
companies working on rare diseases are unfairly penalized by taxing them twice
on the same disallowed expenses, when there was no State benefit for the
Federal Orphan Drug credit. Alternatively, the state should adopt a state-based
Orphan Drug credit modeled-after the Federal rule and including clinical
activities.

Suggested Amendment: page 18, Section 15 insert after line 42 - (8) To the
extent a deduction is disallowed under (6) above, it shall not be disallowed more
than once after consideration of the Federal Orphan Drug credit add back as set
forth in section 280C(b) of the code. Furthermore, it shall be clarified that the
amount of any Orphan Drug Credit add back, included in Federal taxable income
under Section 280C(b), shall not be considered as taxable income for purposes
of the Massachusetts taxable income base.

12/6/2007 2
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I
Issue: Single Sales Factor Apportronment
In srmple terms, companies must * apportron their Federal taxable income among
the 'statés in which they operate. Hrstorrcally, most states used some variation
on a “three factor apportlonment method with the three factors being an
average of the company’s property value, payroll costs, and sales in that state,
reldtive to the tétal US amounts. Thrs’average percentage is then multiplied by
the :Federal taxable income for the year to roughly determine a given state’s
share. Over the past 15 years, many.states have changed their apportionment
rules to that of a “Single Sales Factorj (SSF) approach. Under this method a
company allocates their Federal taxable income based only on the percentage of
sales to that state for the year. ;

! k

A SSF method has the result of taxing out of state companies at a much higher
percentage than a traditional three fagtor method, because if the company has
no.employees and no bricks and mortar in the state, it will allocate a higher
amount of its income to that state, then if it used an-average of aH three factors.
SSF is.a means of raising tax revenue on non-resident companies and reducing
the tax burden-of the companies thatlpave a high pércentage of employees and.
bricks and mortar, but ship-products cl>utsrde their primary state of residence.

Massachusetts has maintained the three-factor formula for apportlonment but
made exceptions to the rule to certarn types of companies. Massachusetts
currently allows any manufacturer, defense contractor or financial services
company use a single sales factor apportionment method. If the-Commonwealth.
were to expand this to include either all Life Science companies, or at a
mrmmum US Headquartered Life Scrence companies, it would demonstrate the
Commonwealth’s commitment to expandrng this high growth industry in MA. As
the law currently stands, large commercral Life Science companies that do not
manufacture in MA are precluded from using single sales factor apportionment,

regardless of how large their lnvestment in. MA.

Ratlonal In order to compete with rioughly one third of the states in the US, MA
should allow those life sciences companies with headquarters in MA eligible for a
srngle sales factor apportionment. The current system penalizes companies
headquartered in the state relative to ‘those that only sell products into the state
(while-having minimal physical presence) MA currently allows single sales factor
apportionment to all manufactures, regard!ess of industry, as well as defense
contractors and financial service companres This would allow for increased
investment in MA by non-US based Irfe science companies who are expanding
into the US, but maintain manufacturrng in their home country, as well as
expansion into MA by other non-MA I‘ll_-ife Science companies.

H
i B
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Proposed Amendment: Page 6, Section 7. New. Insert after line 38.

‘Qualified US Life Science Headquarters®, an affiliated group, as defined in
Section 1504(a) of the Internal Revenue Code of. 1986 that derives at least 70

percent of its revenue from the sale or license of life science products or
intellectual property, or the rendering of contract life sciences services, or the
combination of the two, if either (1) greater than 70 percent of all commercial
employees, excluding sales representatives, are Massachusetts based
employees, or (2) if greater than 70 percent of all tangible property (excluding
inventory), leased or owned, would be apportionable to Massachusetts in the
fiscal year, not withstanding the company’s ability to qualify for single sales factor
apportionment.

Page 24. Insert after Line 18. New. SECTION 24. Section 38 of chapter 63 of
the General Laws is hereby amended by adding after subsection (n) the following

subsection:-

A qualified-US Life Science Headquarters Company shall be eligible to use
singles sales factor apportionment for any tax year ending after enactment.

SECTION 25.-Section 38(c) of chapter 63 of the General Laws is hereby
amended:by insering after “a manufacturing corporation as described in
subsection {1),” the following phrase:

...a qualified US Life Science Headquarters Company, as described in chapter
23A of the General Laws, Section 63(a),
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Issue: Clinical Research I
Currently Massachusetts allows comqantes to claim R&D credits for R&D that is
performed within the state, and not for R&D performed outside of Massachusetts.

Life Sciences companies are unlque |n that they are legally mandated by the

F DA to perform extensive clinical testlng (clinical trials) for their products to prove
safety and-efficacy, before the FDA WI|| approve the drug for use in humans. The
FDA also mandates that the drugs be administered by a physician.in a clinical
set’ung, and that the clinical trials take place in a geographically diverse manner
to add to the statistical reliability of. the results. -Generally, the-largest R&D
expenses of a Life Science company are payments to physicians to conduct
these trials (investigator payments). Under the existing and proposed legislation,
only payments made to Massachusetts physicians for clinical trials would be
eligible for the R&D credit. Given the size of Massachusetts relative to the rest of
the country, this works out to be typlcally less than 5% of the clinical trial
expenditures.

Ratlonal Under the existing MA R&D credit rules, only R&D performed in MA
is eltglble for the R&D credit. In terms of “discovery” type R&D, this makes
perfect sense, as the employee that 1s conducting the experiment, is standing in
oné facility every day. However, the unique nature of the Life Science industry is
that companies are required by the F IA to perform extensive clinical trials on a
national basis. Companies cannot achleve commercial success without
incurring these enormous costs over a number of years. This is unique from
other industries that have the ability to choose where their R&D is performed.
Life- Science companies can only choose the location of dlscoveryl laboratory
based R&D. :I

Life Science companies that choose to locate their US Headquarters in MA are
choosing to put all of the jobs that plan and support the clinical and regulatory
processes in the Commonwealth and|'should be provided an incentive to put
these highly compensated jobs here.: |In this regard, a US Headquartered Life
Sciénce company is investing in MA with respect to the jobs and expenditures
that are within it's control, and thus should be allowed to claim R&D credits for
clinical trials. performed out5|de of MA if they meet the US Life Science
Headquarters definition. This would prowde a differentiating incentive compared
to other states for Iarger companies to located their US Headquarters and
commerCIaI operatlons in MA and- encourage growing/successful biotech
companles to-stay in MA. 1

Proposed Amendments: Page;!8, Section 15. Lines 8-9. and, with respect

to Qualified US Life Science Headquarters Companies, qualified research
l

B

2 &

}
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expenses as defined in section 41(b) of the code, to the extent they relate to !
legally mandated clinical trial activities not otherwise taken into account as
research and development costs

Page 18. Section 15. Lines 10-15. "User fees", the monetary amount actually
paid by a certified life sciences project to the U.S.F.D.A. that constitutes the fee
due upon the submission of a human drug application or supplement pursuant to
21 U.S.C. Section 379h(a)(1) for a human drug, the research and development
costs of which, were primarily incurred in the commonweaith, or 100 percent of
such fees if the company is a Qualified US Life Science Headquarters Company

12/6/2007 2 "
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Issue: US Headquarters

Most of the Commonwealth’s tax :ncentlves including this-Life Sciences
Inrtlatlve are aimed at providing tax mcentlves to companies in various industries
in order to attract and retain employment in Massachusetts. This is a prudent
goal and tax incentives are a proven means of modifying corporate behavior.

The Life Sciences industry is a clear engme for future economic growth for any
State and there is intense competltron among states to lure companies in this
lndustry into locating or expanding |nfthe|r particular State. The Governor's Life
Sc:ence Initiative should be applauded in its efforts to keep Massachusetts as
one of the top leaders in this mdustry '{However, the initiative fails,to capitalize on
an |mportant opportunity for corporate expansion in the Life Sciences. industry,
due to its’ limited focus on R&D and manufacturlng activities. By excluding
commerC|aI operations of Life SCJence companies, the incentives don't apply to
companles that have preexisting manufacturlng activities in another state or
another country. 1

A unuque aspect of the Life Sciences lndustry is that these products must be (1)
tested on a broad scale in humans, (referred to as a Phase Il clinical trial) before
belng submitted for review and approval by the FDA and (2) the drugs must be
manufactured in an FDA approved facrllty Thése two hurdles are extraordinarily
tlme consuming and costly. A forergngcompany that wants to expand into the US
market is likely to have their manufacturmg operations overseas that are already
FDA approved. Thus these companies are looking to choose.a US Headquarters
Iocatron from which they can plan and oversee the clinical trial process and
Iaunch the commercial sale and dlstnbut:on of-their products. They are neither
startup drug discovery companies, nor are they necessarily US manufacturers,
but they bring with them a huge potentlal for US employment; in white-collar ]obs
that on average would have salaries i in excess of those of a manufacturing
operatlon These include the executlve management level positions, regulatory
affairs, clinical operations, data management, logistics and supply chain,
business development, and all of the support functions for these operattons such
as Iegal finance, human resources, and IT. In addition, it is increasingly more
common that companles contract out the manufacturing aspects of the business
to a third party, since it is not their core competency, and the fi nancial
commitment to a biotech production facrhty is so large. ?

Rational: Life Sciences Companles Emth US Headquarters (HQ) in
Massachusetts should be able to beneflt from these new tax credits and
incentives. The definition of a Life Scrence company should not be limited to
R&D or manufacturing based actl\ntles alone. Rather, the greatest expansion '
and growth spurt occurs with. commercral approval of the drug and launch of the ‘
product into the US market. SuccessE &m this industry is defined by
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commercialization, by excluding this aspect of the business; the largest and most
promising of the companies fall through the cracks.

Proposed Amendments:

Page 3, Section 1. (2) it is imperative for the purposes of the commonwealth's
economic competitiveness-that the commonwealth make the investment in life
sciences research, manufacturing and commercialization a priority to leverage
revenues and to encourage collaboration and innovation among public and
private institutions involved in life sciences research and related applications;

Page 3, Section 1. (5) the purpose of this chapter is to establish a
comprehensive life sciences program for the commonwealth, which would both
support and stimulate research, manufacturing, and commercialization in.this
sector. .

Page 6. Section 7. Insert after.line 27 the following: “Commercial’, non
research, non development and non manufacturing related functions, including
but not limited fo. sales, marketing, distribution, business deveiopment, general
and administrative or support functions.

Page 6, Section 7. Insert after line 38 the following: “Qualified US Life
Science Headauarters”, an-affiliated group, as defined in Section 1504(a) of-the
Internal Revenue Code of 1986 that derives at least 70 percent of its revenue
from the sale or.license of life science products or intellectual property, or the
rendering of contract life sciences services, or the combination of the two, if
either (1) greater than 70 percent of all commercial employees, excluding sales
representatives, are Massachusetts based employees, or (2) if areater than 70
percent of all tangible property {excluding inventory). leased or owned, would:be
apportionable to Massachusetts in the fiscal year,_not withstanding the
company's ability to qualify for single sales factor apportionment.

Page 6. Section 7. Lines 39-41 amend definition as follows: "Life sciences”,
advanced and applied sciences, including but not limited to, regenerative
medicine, biotechnology, biopharmaceuticals, pharmaceuticals, nanotechnology,
and medical devices.

Page 6. Section 7. Lines 42-44 amend definition as follows: "Life sciences
sector business,"” a life sciences business located in the commonwealth and
engaged in research, development or manufacturing, or as a Qualified US Life
Sciences Headquarters Company. o

Page 18. Section 15. Lines 8-9 amend as follows: "Research and
development costs"; in-house research expenses within the meaning of section
41(b) (2) of the Code, and with respect to Qualified US Life Science
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Headquarters Companies, qualified research expenses as defined in section
41(b) of the code, to the extent they relate to legally mandated clinical trial

actlv:tles not otherwise taken into account as research and development costs.
li

Page 18. Section 15. Lines 10-15 amend as follows: "User fees", the monetary
amount actually paid by a certified hfe sciences project to the U.S.F.D.A. that
constitutes the fee due upon the subm:ssron of a human drug application or
supplement pursuant to 21 U.S.C. Sectlon 37%h (a)-(1) for a human drug, the
‘research and development costs of whlch were primarily incurred in the
commonwea]th or 100 percent of such fees if the company is a Qualified US Life

Sciences Headquarters Company. H
B

Page 19. Section 17. (¢) Lines 23- 26 amend as follows -A certified life sciences
pro;ect shall claim the credit in the taxable year in which its application for the
licensure of an establishment to manufacture the human drug in the
commonwealth is approved bythe U S F.D.A. or the company is a Qualified US
Headquarters company for the fi scalsvear

J

L=
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Issue: Certified Life Sciences Projects

Rational: While the criteria for certification as "certified life sciences project”
includes both employment and ROI targets, given-the high-risk nature of the life

sciences industry and businesses that flow from it, the criteria for de-certification
should not include the ROl campanent.

The current employment target required for certification as a “certified life
sciences project” is 25%. For small companies a 25% increase in employees
may very well be achievable, but for a.large company with ‘hundreds of
employees that required target based on total company employees is not likely to
be achieved. The bill should contemplate the employment increase target for
staff within the area of expertise that the grants are awarded (eg R&D in one
therapeutic area) rather than total employees.

The revocation of classification.as a “certified project” due to missing an ROl
target should be removed. The clawback provision related to a de-certified
project should also be removed. Given the high-risk nature of the industry, ifa
company has not been able to meet its targets it is most likely unable to pay back
the money it has received as a refundable credit.

Proposed Amendments: Page 11- Lines 226-245, Page 12. Lines 246-278
Section 7. iii (B) (2). The certification of a project may be revoked only by the
secretary of housing and economic development after an independent
investigation and determination that representations made by the life sciences
sector business in its project proposal are materially at variance with the conduct
of the life sciences sector business subseqguent to the cerification; provided,
however, that the department of business development shall review such
certified life sciences project at least once every year; provided, further, that
where the actual return on investment is less than 70 percent of the return on
investment projected in the project proposal, then this shall be deemed a material
variance for the purposes of a revocation determination.

A notice of decertification shall specify the date on which the decertification is
effective, which may be the date of such notice or any earlier date on which the
secretary of housing and economic development determines that the material
variance commenced. In the event of such decertification, the commissioner of
revenue shall, as of the effective date of the decertification, disallow any credits,
exemptions or other tax benefits as may have been allowed by the original
certification of tax benefits pursuant to this section. In addition, any credits
allowed pursuant to the certification under this section shail be recaptured in a
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manner similar to that provided under section 31A of chapter 63 as would apply
wheén property is disposed of or ceased tobein quahf‘ ied use before the end of its
useful life or, if applicable; before the; Iend of the year in which the credit is to be
taken In the event that the original certification allowed sales and use tax
exemptlons under subsection 6(s) ofle:hapter 64H, the purchaser shall accrue
use tax as of the date of the decertafcatlon on a portion of the sales price on
WhICh exemption was claimed that is proportionate to the remaining usefu fife of
the ‘property. Nothing in this section shall limit any other legal remedies available
to the commonwealth against the hfe!smences sector business. Annually, on or
before the first Wednesday in December, the department shall file a report
detailing its findings of the review of all certified life sciences projects that it
evaluated in the prior fiscal year to the commissioner of revenue and to the joint
committee on-taxation and the joint c%mmrttee an economic development and

emerging technologies. .
e
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HOUSE No. 4234
THE COMMONWEALTH OF MASSACHUSETTS

In the Year Two Thousand and Seven.

AN ACT PROVIDING FOR THE INVESTMENT IN AND EXPANSION OF THE
LIFE SCIENCES INDUSTRY IN THE COMMONWEALTH.

‘Whereas, The deferred operation of this act would tend to defeat its purpose, which is
to provide forthwith for the immediate capital improvement needs of the commonwealth,
therefore it is hereby declared to be an emergency law, necessary for the immediate
preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in General Court assembled,
and by the authority of the same, as follows:

SECTION 1. The general court finds and declares that:

(1) promoting the economic viability and public health of the commonwealth are
fundamental purposes of state government;

(2) it is imperative for the purposes of the commonwealth's economic competitiveness
that the commonwealth make the investment 1in life sciences research, manufacturing and
commercialization a priority to leverage revenues and to encourage collaboration and
innovation among public and private institutions involved in life sciences research and
related applications;

(3) further investment in the life sciences sector will also lead to new cures and
treatments which may benefit all of society;

(4) the investments of the life sciences sector are intended to support Massachusetts's
global leadership in life sciences-related research, innovations, commercialization,
manufacturing and employment; and
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(5) the purpose of this chapter is to estaplish—a comprehensive life sciences program for
the commonwealth, which would both support and stimulate research, manufacturing,

and commercialization in this sector. E|
—

SECTION 2 To provide for a programI of capital improvements to be undertaken by
the Massachusetts Life Sciences Center estabhshed under chapter 231, the sum set forth
in sectlon 3 of this act, for the several purposes and subject to the conditions specified in
thls act, is hereby made available, subject | to the laws regulating the disbursement of
publlc funds, which sum is in addition to any other amounts previously appropriated for
these purposes. |§
SECTION 3. |

EXECUTIVE OFFICE FOR ADMINISTRATION AND FINANCE

Massachusetts Life Sciences Center

7007-9037 For capital projects to be undertaken by the Life Sciences Center including
the preparatlon of plans and specnﬁcatlons acquisition, construction, renovatlon
reconstruction, alteration, improvement, demolition, expansion and repair, of land and
facilities, and for the acquisition of furnishings and equipment, all as the Life Sciences
Center shall determine, for the purpose of ‘carrying out any of its purposes set forth in
chapter 231 ..o, LU $500,000,000

SECTION 4. To meet the expenditures necessary in carrying out secﬁgn 3 of this act,
the state treasurer shall, upon request of the governor, issue and sell bonds of the
commonwealth in an amount to be specrﬁed by the governor from time to time but not
exceedmg, in the aggregate, $500,000,000. All bonds issued by the commonwealth as
aforesaid shall be designated on their facé, Life Sciences Center Capital Improvement
Loan Act of 2007, and shall be issued foria maximum term of years, not exceeding 30
years, as the governor may recommend to the general court under section 3 of Article
LXII of the Amendments to the Constltutron All such bonds shall be payable not later
than June 30, 2042. All interest and payments on account of principal on these
obhgatlons shall be payable from the General Fund. Bonds and interest thereon issued
undner this section shall be general obhgatlllons of the commonwealth.

SECTION 5. In carrying out section 3 qf this act, in addition to its powers under
chapter 231, the Massachusetts Life Smenices Center may enter into such contracts or
agreements as the Center may determine to be necessary or.desirable to carry out its
purposes under chapter 231 and section 2 Iof this act with other state, local.or regional
public agencies or authorities, and such agencies and authorities are hereby authorized to
enter into any such contracts or agreements with the Center as may be necessary or
desuable to permit the Center to carry out its purposes under chapter 23T and section 3 of
this ‘act. The agreements may relate to such matters as the Center shall determine
including, without limitation, the acqulsltlon of real and personal property or any interest
therein, and the design, layout, constructlon reconstruction or management of
construction of all or any portion of such ‘projects. In relation to any such agreements
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between the Center and other state agencies or authorities, the Center may advance
monies to the agencies or authorities, without prior expenditure by the agencies or
authorities, and the agencies and authorities may accept monies necessary to carry out
such agreements; provided, however, that (i) the Center shall certify to the comptroller
the amounts so advanced; (i1) such agreements shall contain provisions satisfactory to the
Center for the accounting of such monies as expended by the agency or authority; and
(111) all monies not expended under any such agreement shall be credited to the account of
the Center from which they were advanced.

SECTION 6. Notwithstanding any general or special law to the contrary, 10 days after
the effective date of this act, the comptroller shall make a one-time transfer of
$15,000,000 from the General Fund to the Massachusetts Life Sciences Investment Fund
as established in section 5 of chapter 231 of the General Laws. The transfer shall be
effective June 30, 2007.

SECTION 7. Chapter 23A of the General Laws is hereby amended by adding after
section 62 the following section:-

Section 63. Massachusetts Life Sciences Sector Incentive Program
(a) Definitions.

As used in section 63, the following words shall, unless the context clearly requires
otherwise, have the following meanings:

"Affiliate", any business which directly or indirectly controls or is controlled by or is
under direct or indirect common control with another business, including, but without
limitation, any business with whom a business is merged or consolidated, or which
purchases all or substantially all of the assets of a business.

“Business”, a business corporation, partnership, firm, unincorporated association or
other entity engaging or proposing to engage in economic activity within the
commonwealth, and any affiliate thereof, which is, or the members of which are, subject
to taxation under chapter 62 or chapter 63.

"Business incubator”, a facility which: (i) provides small units of space, shared support
services, or financing and managemerit assistance to new and established businesses; or
(it) is created and operated for the principal purpose of addressing conditions of
unemployment and economic distress by encouraging the creation of new businesses and
improving their ability to survive and grow.

"Certified life sciences project”, a project that has been approved by the secretary of
housing and economic development for participation in the life sciences sector incentive
program pursuant to the provisions of this section.




“Commercial”, non research, non development and non manufacturing related
functions, including but not limited to, sales, marketing, customer support,
distribution, business development general and administrative or support
functions. ) 'I

"Control", the power to direct the manalgement and policies of a business or a facility
thereof dlrectly or indirectly, through the exercise of voting rights, by contract, or
otherwrse H

"Facrllty the physical location, in real property owned or leased by a life sciences
- sector business, of a commercial or industrial activity, division or component controlled
:"by a life sciences sector business, or any real estate project which involves the
~constmct10n or renovation of real property to serve such purpose, or any combination of
the foregomg, at which are employed, or are projected to be employed, permanent full-
tlmgei employees of a life sciences sector inISIHCSS

Ea

“Qllalified US Life Science Headquartérs”, an affiliated group, as defined in Section
1504(a) of the Internal Revenue Code of 1986 that derives at least 70 percent of its
revenue from the sale or license of life Science products or intellectual property, or
the rendering of contract life sciences services, or the combination of the two, if
either (1) greater than 70 percent of all commercial employees, excluding sales
representatives, are Massachusetts baséd employees, or (2) if greater than 70
percent of all tangible property (excluding inventory), leased or owned, would be
apportionable to Massachusetts in the fiscal year, not withstanding the company’s
ability to qualify for single sales factor'apportionﬁiEnt.

"Life sciences", advanced and apphed Scrences including but not limited to,
regénerative medrcrne biotechnology, b10pha.nnaceut1cals pharmaceuticals,
nanotechnology, and medical devices.

"

"Life sciences sector business," a life smences business located ‘in the cornmonwealth
and engaged'in research, development or; ma.nufacturmg, orasa Qualified US Life
Scrence Headquarters Compa ny. i

"Llfe sciences sector incentive program" or “LSSIP" a program desrgned to promote
increased life sciences sector development and expansion in the commonwealth to be
administered by the department of busmess development. T

:§

"Life sciences project”, that portion of a life sciences sector business consrstmg ofa
new or expanded facility that in its entlrety, as of the project proposal date is located in
the commonwealth and that: ll

(1) increases the number of permanent full time employees employed by the life

sciences sector business within the commonwealth and
[

(11) is not a replacement or relocation (:)f permanent full-time employeles employed by




the life sciences sector business at any other facility located within the commonwealth;
and provided that in the case of a facility to be located within the commonwealth after the
project proposal date, the term "project” shall refer only to a facility which is: (1) the first
facility of the life sciences sector business to be located within the commonwealth; or (2)
a new facility of such business and not a replacement or relocation of an existing facility
of such life sciences sector business located within the commonwealth or expansion of an
existing facility of the life sciences sector business which results in an increase in
permanent full-time employees.

"Municipality", a city or town in the commonwealth or, in a case in Which 2 or more
cities or towns agree to act jointly for some purpose hereunder then, collectively, all cities
and towns participating in such a collaborative agreement.

"Permanent full-time employee", an individual who: (i} at the inception of the
employment relationship does not have a termination date which is either a date certain or
determined with reference to the completion of some specified scope of work; (ii) works
no fewer than a minimum number of weekly hours as may be specified by the department
by rule or regulation and (iii) receives employee benefits at least equal to those provided
to other full-time employees of the life sciences sector business. The term "increase in the
number of permanent full-time employees of the life sciences sector busihess employed
by and at the project” shall be determined with reference to this definition.

"Project proposal", a proposal submitted by a life sciences sector business to the
department of business development pursuant to-section 63 for designation of a project as
a certified life sciences project that meets the following requirements: (i) the proposal is
submitted in a timely manner as determined by the department, in such form and with
such information as is prescribed by the department, supported by independently
verifiable information and signed under the penalties of perjury by a person authorized to
bind the life sciences sector business; (ii) the proposal includes specific targets by year of
the number of additiona] or retained full time employees, the projected salaries for those
employees, and the projected taxes generated pursuant to chapter 62 by those full time
employees for each of the years for which the project may receive benefits pursuant to
chapters 62, 63, or 64H; (iii) in the case of a project which as of the project proposal date
is already located in the commonwealth, such projected increase shall not be less than 25
percent over the subsequent 5-year period; and (iv) in the case of a project which is a new
facility within the meaning of clause (ii) of the definition of life sciences project, such
proposal shall include, in addition, the number of permanent full-time employees
employed by.the life sciences sector business at other facilities located in the
commonwealth.

"Project proposal date", the date on which a project proposal is received by the
department.

"Real estate project”, real property which, at a specified date subsequent to the project
proposal date, there shall be initiated construction or renovation activity which, when
completed, will result in an increase in the assessed value of such real property of at least
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100 percent over the assessed value of such real property as of the project proposal date;
provided, however, that in the case of a real estate facility which is a business incubator
facility and which is designated.1o be a cemﬁed life sciences project pursuant o section
63, each business which executes a blndmg lease for space in such incubator facility
subsequent 1o the date at which the constructton or renovation activity begins shall be
ehgtble for designation in 1ts own right as a certified life sciences project pursuant to
section 63. 1 -

"Return on investment," the tax pursuant to chapter 62 generated by peérmanent full-
time employees of a life sciences project, WhICh are either new or maintained because of
a pr(l)JCCt over the period for which project benefits are received.

(b) Powers and Duties.

(1) The department shall administer thel life sciences sector incentive program and, in
so doing, shall be empowered to exercise the following powers and duties:
(1) promnulgate rules and regulations and prescribe procedures to effectuate the
purposes of section 63;
i.
(i) review applications from life scienp!es sector businesses;
H

[ R
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(iii} certify projects for participation in jthe life sciences sector 1ncent1vc program and
establish regulations for evaluating the prloposals of such projects; ; )

“(iv) assist life sciences sector businessés in obtaining state and federal resources and
assistance for such businesses within the commonwealth;
I
(v) provide appropriate coordination wnh other state programs, agencies, authorities,
and public ihstrumentalities to enable actwny within the life sciences sector to be more
effectlvely promoted-by the commonwealth
'I
(v1) monitor the implementation and operatlon of the life sciences sector incentive
program, and
ﬂ
(v11) conduct a continual evaluation of the projects certified for participation in the life
sciences sector incentive program. L

(2) The director of the Massachusetts=L1fe Sciences Center shall designate a staff
person who shall serve as a liaison to the department and who shall regularly consult with
the director of the department of busmess development and coordinate the efforts of the
Center and department to further the puirpose of this act.

(3) The department shall annually submzt to the governor, the senate and the house
ways and means committees, and the Jmnt comrittee on economic development and
emerging technologies, within 90 days after the end of its fiscal year, aL "complete report

r




detailing all projects certified under the LSSIP.

(4) Two years after the project is certified as a LSSIP, and every 2 years thereafter, the
department shall prepare a report which evaluates the relative effectiveness of the LSSIP,
and shall make recommendations to the secretary of housing and economic development
as necessary or advisable to improve such effectiveness. Each such report shall be made
available to the senate and house ways and means committees and to the joint committee
on economic development and emerging technologies.

(c) Certified life sciences projects; proposals.

(1) The department may from time to time designate 1 or more projects as certified life
sciences projects, and take any and all actions necessary or appropriate thereto, upon
completion of the following:

(i) receipt by the department of a project proposal requesting such designation from the
life sciences sector business, which includes the following:

(A) a workable plan, with precise goals and objectives, by which the life sciences
sector business proposes to achieve the return on investment, that is projected, including
an estimate for every year of the number of permanent fulltime employees retained or
added, the average salaries of those employees, the projected taxable income pursuant to
chapter 62 generated by those employees, the year the business expects to add or retain
the employees, and the method by which the business shall employ aggressive
affirmative action goals, objectives and identification and recruitment techniques to attain
new employees;

(B) documentation regarding an agreement, if any, between the life sciences sector
business and area banking institutions by which the life sciences sector business agrees to
establish 1" or more accounts in such banks and such banks agree to commit a specified
percentage of the funds deposited in the accounts for loans made thereby to businesses
pursuant to the Massachusetts capital access program established pursuant to section 57
of chapter 23A;

(C) if appropriate, documentation in the proposal that the project is a certified
economic development incentive program project, pursuant to section 3F of chapter 23A;

(D) request for a designation of the project as a certified life sciences project for a
specified number of years, which shall be not less than 5 years nor more than: (i) 20 or
(ii) the number of years remaining on the duration of the designation of the project as a
certified economic development incentive program project, pursuant to section 3F of
chapter 23 A, whichever is less; and

(ii) findings made by the department, based on the project proposal, documents
submitted therewith, and such additional investigation as the department shall make, and
incorporate in its approval, that:




!
Y
(A) the project proposal complies with the definition, all other applicable statutory
requrrements and such other criteria that the department may prescribe from time to
tlme "and :

(B) the project as described in the proposal will, if certified, achieve a projected retum
on investment, as specified, over the penod for which it receives benefits as a certified
i E (Y
project.
" [

(2) A certified life sciences project shaﬂ‘retain its certification for the period specified
by the department in its certification decrsron uniess such certification is revoked prior to
the expiration of such specified period,; provrded however, that such specified period
shall be not less than § years (unless earher revoked) from the date of certification nor
more than: (i) 20 years from such date; or. (u) the number of years remaining on the
duration of designation of the project as a certified project, including any renewals
thereof whichever is less. The department shall determine each year, beginning with the
year after a project receives certification and for every year for which the project receives
benefits, whether the project has satrsfactonly met the specific targets by year of the

ks
number of additional or retained full trme employees, the projected salaries for those
employees, and the projected taxes generated pursuant to chapter 62 by those full time
employees. EF

The certification of a project may be rg:%oked only by the secretary of housmg and
economic development after an mdependent investigation and determination that
representations made by the life sciences |sector business in its project proposal are
materially at variance with the conduct of the life sciences sector business subsequent to
the certification; provided, however, that the department of business development shall
review such certified life sciences prOJect at least once every year; provided, further, that
where the actual return on investment is less than 70 percent of the retirn on investment
pIOJCCth in the project proposal then thrs shall be deemed a material variance for the
purposes of a revocation determmatron

A notice of decertification shall specrfy the date on which the decertification is
effective, which may be the date of such notrce or any earlier date on which the secretary
of housing and economic development dietermmes that the material variance commenced.
In the event of such decemﬁcatlon the comrnlssmner of revenue shall, as of the effective’
date of the decertification, disallow any, credrts exemptions or other tax benefits as may -
have been allowed by the original certrﬁcatron of tax benefits pursuant to this section. In
addition, any credits allowed pursuant to the certification under this section shall be
recaptured in a manner similar to that prov1ded under section 31A of chapter 63 as would
apply when property 1s disposed of or ceased to be in qualified use before the end of its
useful life or, if applicable, before the end of the year in which the credit is to be taken. In
the event that the original certification allowed sales and use tax exemptions under
subsectron 6(s) of chapter 64H, the purchaser shall accrue use tax as of the date of the
decertification on a portron of the sales,  price on which exemption was claimed that is
proportionate to the remaining useful h]_fe of the property. Nothing in this section shall

i
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limit any other legal remedies available to the commonwealth against the life sciences
sector business. Annually, on or before the first Wednesday in December, the department
shall file a report detailing its findings of the review of all certified life sciences projects
that it evaluated in the prior fiscal year to the commissioner of revenue and to the joint
committee on taxation and the joint committee on economic development and emerging
technologies.

(3) The department shall evaluate and either grant or deny any project proposal within
90 days of its project proposal date.

(d) Eligibility for tax benefits.

A certified life sciences project may be eligible for 1 or more of the tax benefits made
available to life sciences projects under chapter 62, chapter 63 and chapter 64H only to
the extent specified in a certification from the secretary of housing and economic
development and the secretary of administration and finance. These tax benefitsshall not
be available to any certified life sciences project unless expressly granted by the
secretaries in writing. The department of business development shall estimate in writing
the tax cost of extending 1 or more benefits to a proposed project before certification, as
approved in writing by the commissioner of revenue, based on reasonable projections of
project activities and costs.

SECTION 8. Section 3 of chapter 231 of the General Laws is hereby amended by
striking out subsection (b) and inserting in place thereof the following subsection:-

(b) The Center shall be governed and its corporate powers exercised by a board of
directors consisting of the secretary of administration and finance or her designee; the
secretary of housing and economic development or his designee; the president of the
University of Massachusetts or his designee; 4 members who shall'be appointed by the
governor, 1 of whom shall be a physician licensed to practice medicine in the
commonwealth and affiliated with an academic medical center, 1 of whom shall be a
chief executive officer of a Massachusetts based life sciences corporation which is a
member of the Massachusetts Biotechnology Council, 1 of whom shall be a researcher
involved in the commermahzatlon of biotechnology, pharmaceuticals or medical
diagnostic products and 1 of whom shall be a venture capitalist, with significant
experience in the life sciences sector. Each appointed member shall serve a terih of 5
years. The secretary of housing and economic development shall serve as chair of the
board. Any. person appointed to fill a vacancy in the office of a member of the board shall
be appointed in a like manner and shall serve for only the unexpired term of such
member. Any member shall be eligible for reappointment. Any member may be removed
from his appointment by the governor for cause.

The terms of all members appointed to the board of directors of the Life Sciences
Center in 2006 under the auspices of chapter 123 of the acts of 2006 shall be terminated
upon the effective date of this act. All such appointed board mémbers terminated-herein
shall be ellglble to be reappointed by the governor.




SECTION 9. Subsection (c¢) of section 3 of chapter 231 is hereby amended by striking
out at the beginning of the first sentence the word "Three" and inserting in place thereof
the following word:- "Four". |

SECTION 10. Subsection (a) of secnon I4 of chapter 231 is hereby amended by adding
after paragraph (29) the following paragraph -
h
(30) to conduct a planning process-for the implementation of the Life Sciences Center
Capital Improvement Loan Act of 2007. *

SECTION 11. Subsection (b) of sectlon 5 of chapter 23] is hereby amended by striking
.out at the end of clause (2) the words "; prov1ded however, that said administrative and
operat10na1 expenses shall not exceed 15 per cent of the total assets of the fund in any one
fiscal year;" ll

SECTION 12. Section 5 of chapter 231! is hereby amended by stnkmg out subsection
(c) and inserting in place thereof the folloxjmng subsection:-

(c) The fund shall be held and applied by the Center, subject to the approval of the
board to make qualified investments, grants research and other funding, and loans,
designed to advance the following pubhci purposes: (1) to stimulate increased financing
for the expansion of research and development in the areas of life sciences, nano-
technology, biotechnology and stem cell research in the commonwealth by leveraging
pnvate financing for highly productive state of-the-art research and development
facilities, equipment and 1nstrumentat10n and by providing financing related thereto
including, without limitation, financing of the construction or expansion of such new
facilities; (2) to make targeted mvestments including research funding, and funding for
the development of devices and drugs, in the areas of life sciences, nanotechnology,
blotechnology and stem cell research and to spur manufactunng activities for new or
existing advanced technologies and life sc1ences in the commonwealth; (3) to make
matching grants to universities, colleges,'pubhc instrumentalities, companies and other
entities to induce the federal government' industry and other grant-funding sources to
fund the expansion of research and development in,the areas of life sciences, nano-
technology, biotechnology and stem cell’ research in the commonwealth, and to thereby
serve.to increase and strengthen the commermal and industrial base of the commonweaith
ang the economic development and employment opportunities related thereto; (4) to
prov1de bridge financing to universities, icolleges, public 1nstrumentaht1es companies and
other entities in anticipation of the recelpt of grants of the type descrlbed in clause (2)
awarded or to be awarded by the federal' government industry or other sources; (5) to
prowde fellowships and grants; (6) to prov1de work force training grants to prepare
individuals for life sciences careers; and! (7) to otherwise further the pubhc purposes set
forth in this act. r

SECTION 13. Section 5 of chapter 23I is hereby amended by addmg the following
subsection:- '|
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(h) The Life Sciences Center and the board shall be advised by a 10- member advisory .

committee, whose members shall consist of individuals appointed by the governor.and
who are active members of the Massachusetts Life Sciences Collaborative, or any
successor organization thereto. Half of the members shall initially serve for a term of 3
years and half of the members shall 'serve for a term of 4 years. Each member, thereafter,
shall serve for a term of 3 years. Any person appointed to fill a vacancy in the office of a
member of the committee shall be appointed in a like manner and shall serve for only the
unexpired term of such member. Any member shall be eligible for reappointment. Any
member may be removed from his appointment by the governor for cause. The members
of the committee shall serve without compensation, but each member shall be entitled to
reimbursement for his actual and necessary expenses incurred in the performance of his
or her official duties. The duties of the advisory board shall be to advise concerning
issues related to: research in the life sciences; development of products and the efficacy
of the public and private initiatives to further product development in the life sciences;
commercialization of biotechnology, pharmaceuticals, medical diagnostic products or
such other areas within the life sciences; and any other such area as is requested by the
board of the Life Sciences Center.

The advisory committee shall not be a state agency for.the purposes of chapter 268A
and shall not be subject to section 11A 1/2 of chapter 30A or chapter 66.

SECTION 14. Section 6 of chapter 62 of the General Laws is hereby amended by
adding after subsection (1) the following subsection:-

(m) Life Sciences Investment Incentive Tax Credit

(1) A taxpayer subject to tax under this chapter, which operates a certified life sciences
project as defined in section 63 of chapter 23A, may take a credit against the taxes
imposed by this chapter, to the extent provided in a certification pursuant to section 63.of
chapter 234, in an amount equal to 10 percent of the cost of qualifying property used
exclusively in the commonwealth in such project. Qualifying property shall be tangible
personal property and other tangible property including buildings and structural
components of buildings acquired by purchase, as defined under Section 179(d) of the
Code, as amended and in effect for the taxable year, but not including property that is
taxable under Chapter 60A, provided, however, that such property must be depreciable
under section 167 of the Code and have a useful life of 4 years or more. If such property
is disposed of or ceases to be in qualified use before the end of its useful life or before.the
end of the year in which the credit is to be taken, the recapture and related provisions of
subsection (¢) of section 31 A of chapter 63 shall apply. A taxpayer taking a credit
allowed under this subsection (m) may not take the credit allowed by subsection (g)
except to such extent, not to exceed 2'percent of the cost of any qualifying property, as
may be provided in a certification pursuant to section 63 of chapter 23A.

A credit is allowed under this section only to the extent that the taxpayer files the
application with the department of business development, in a form as may be determined

1




by the department, within 1 year after the initial project certification pursuant to section
63 of chapter 23A. ”

The department may certify that property eligible for the credit is a certified life
scietices project as defined in section 63 of chapter 23A, and that the certified life
sciepces project reasonably satisfies the retum on investment projections specified in the
ongmal project proposal as defined in sectlon 63 of chapter 23A. Based upon the
1nforrnat10n provided in the applicationi and its own independent mvestlgatlon the
department shall determine whether the certlﬁed life sciences project is in compliance
with the definition of certified life smences project and whether the project has a
reasonable chance of completing the retum on investment as advanced in-the initial
proposal as certified by the department. If the department determines that the certified life
sc:ences project is no longer in comphance then the secretary of housing-and economic
development shall revoke certification of the project as provided in section 63 of chapter
23A:’ and shall provide notification of decertlﬁcauon to the commissioner of revenue.
E:Nothmg in this section shall .limit the authonty of the commissioner to make adjustments
toa taxpayer s liability upon audit. Nothmg in this section shall limit any other legal
remedxes available to the commissioner of revenue or the commonwealth against the life
sciences sector business. 1

(2} Any taxpayer entitled to a credit unlgler this section for any taxable year may carry
over and apply to its tax for any 1 or more of the next succeeding 10 taxable years, the
port1on as reduced from year to year, of those credits which exceed the tax for the
taxable year; provided, however, that in no event shall the taxpayer apply the credit to its
tax'for any taxable year beginning more than 10 years after the certified life sciences
project ceases to qualify as such under the provisions of chapter 23A.

(3) The commissioner of revenue shall‘promulgate such rules and regulations as are
necessary -to implement the provisions of thlS section. Such rules and regulations may
prov1de the adjustment of intercompany pnces and elimination of intercompany
transactions to ensure that all amounts upon which the credit is based reasonably reflect
fair market value. In addition, such rules and regulations shall include provisions to
prevent the generation of multiple credlts 'with respect to the same property.

(4) In the event that such credit allowed to a certified life sciences project under this
subsection, or such credit as may be allowed under subsection (g) as limited in this
subsection, exceeds.the tax otherwise due under chapter 62, the balance of such credit
shall, at the option of the taxpayer, be refundable to the taxpayer for the;taxable year in
which qualified property giving rise to that credit is placed in service. If such credit
balance is refunded to the taxpayer, thenthe credit carryover provisions of paragraph (2),
and of subsection (g)(2), do not apply. II 't

f
SECTION 15. Section 6 of chapter 62 of the General Laws is hereby amended by
addmg after subsection (m), the follomng subsection:-
[
I
(n) Certified Life Sciences Project USﬁr Fee Credit
1
1
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(1) As used in this section, the following words shall, unless the context otherwise
requires, have the following meanings:

"Primarily", more than 50 percent.

"Research and development costs", in-house research expenses within the meaning of
section 41(b)(2) of the Code and, with respect to Qualified US Life Science
Headguarters Companies, qualified research expenses as defined in section 41(b)of
the code, to the extent they relate to legally mandated clinical trial activities not
otherwise taken into account as research and development costs.

"User fees", the monetary amount actually paid by-a certified life sciences project to
the U.S.F.D.A. that constitutes the fee due upon the submission of a human drug
application or supplement pursuant to 21 U.S.C. Section 379h(a)(1) for a human drug, the
research and development costs of which, were primarily incurred in the commonwealth,
or 100 percent of such fees if the company is a Qualified US Life Science
Headquarters Company. )

"U.S.F.D.A.", the United States Food and Drug Administration.

(2) Except as otherwise limited by paragraph (e), there may be allowed to any certified
life sciences project, as defined by section 63 of chapter 23A, as a refundable credit
against the tax liability imposed under this chapter an amount equal to 100 percent of the
cost of user fees paid by such certified life sciences project, to the extent provided in a
certification pursuant to section 63 of chapter 23A.

(3) A certified life sciences project shall claim the credit in the taxable year in which
its application for the licensure of an establishment to manufacture the human drug in the

commonwealth is approved by the U.S.F.D.A.

(4) A credit allowed under this section may be taken only after the taxpayer completes
an application signed by an authorized representative of the applicant, and files the
application with the department of business development within 1 year after the initial
project certification pursuant to section 63 of chapter 23A.

(5) In the event that such credit allowed to a certified life sciences project exceeds the
tax otherwise due under chapter 62, the balance of that credit shall be refundable to the
taxpayer for the taxable year in which the credit is claimed.

(6) The deduction from gross income that may be taken with respect to any
expenditures qualifying for the credit under this section shall be disallowed to the extent

of the credit.

(7) Only user fees paid by a certified life sciences project to the U.S.F.D.A. on or after
the effective date of this section are eligible for the credit.

13

B

T




(8) To the extent a deduction is disallowéd under (6) above, it shall not be disallowed
more than once after consideration of the Federal Orphan Drug credit add back as
set forth in section 280C(b) of the code. i Furthermore, it shall be clarified that the
amount of any Orphan Drug Credit addback, included in Federal taxable income
under Section 280C(b), shall not be considered as taxable income for purposes of the
Massachusetts taxable income base. Ii '

SECTION 16. Section 30 of chapter 635
15 the following paragraph:- I
i.

(16) Notwithstanding the last sentence in paragraph (5)(b) of this section, losses
sustdined in any taxable year by a certifi ed life sciences project may, to the extent
provxded ina cemﬁcatlon pursuant to section 63 of chapter 23 A, be carried forward for

not more than 15 years and may not be car'ned back.
I

SECTION 17. Chapter 63 of the General Laws is hereby amended by adding after
sectmn 31L the following section:-

1s hereby amended by adding aftef paragraph

Section 31M. Certified Life Sciences PI‘O_]CCt User Fee Credit

(a) As used in this section, the followm‘g words shall, unless the context otherwise
requires, have the following meanings: |
i )
"Primarily", more than 50 percent. I

1

"Research and development costs", m-lhouse research expenses within the meaning of
section 41(b)(2) of the Code.

"User fees", the monetary amount actually paid by a certified life sciefices project to
the:U.S.F.D. A that constitutes the fee duie upon the submission of a human drug
application or supplement pursuant to 21jU.S.C. Section 379h(a)(1) for a human drug, the
research and development costs of which! were prlmarlly incurred in the commonwealth.

"U.S.F.D.A.", the United States Food and Drug Administration.
j 3

(b) EXCcpt as otherwise limited by paragraph (), there shall be allowed to any certified®
life sciences project, as defined by sectlon 63 of chapter 23A, as a refundable credit
against the tax liability imposed under this chapter an amount equal to 100 percent of the
cost of user fees paid by such certified 11fe sciences project,to the extent providedina
certification pursuant to section 63 of chlapter 23A. v

(c) A certified life sciences project shall claim the credit in the taxablé year in which its
application for the licensure of an estabhshment to manufacture the human drug in the
commonwealth is approved by the U.S: F D.A. or the company_s a Qualified US Life

Science Headquarters Company for the fiscal vear. )
|I - ig

§.
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(d) A credit allowed under this section may be taken only after the taxpayer completes i
an application signed by an authorized representative of the applicant, and files the ‘
application with the department of business development within 1 year after the initial
project certification pursuant to section 63 of chapter 23A.

(e) The credit allowed may reduce the excise due under section 32(b), or 39(b). The
credit allowed to a certified life sciences project is not subject to the provisions of section
32C. In the event that such credit allowed to a certified life sciences project exceeds the
excise otherwise due under section 32(b) or section 39(b) of chapter 63, the balance of
that credit shall be refundable to the taxpayer for the taxable year in which the credit is
claimed.

If a certifted life sciences project files as a member of a combined group and applies its
excess credit against the excise of another group member, then the credit as applied to
corporations other than such certified life sciences project is not subject to the provisions
of section 32C and may reduce to zero the excise due under section 32(b), or 39(b) and
under any act in addition thereto. In the event that such credit allowed to a certified life
sciences project that is applied against the excise liability of such other corporations
exceeds the excise otherwise due to such corporations under chapter 63, the balance of
that credit shall be refundable to the taxpayer for the taxable year in which the credit is
claimed.

(f) For purposes of section 30, the deduction from gross income that may be taken with
respect to any expenditures qualifying for the credit under this section is disallowed to the
extent of the credit.

(g) Only user fees paid by a certified life sciences project to the U.S.F.ID.A. on or after
the effective date of this section are eligible for the credit.

SECTION 18. Subsection (f) of section 38 of chapter 63 of the General Laws is hereby
amended by adding after subparagraph (5) the following subparagraph:-

(6) To the extent provided in a certification pursuant to section 63 of chapter 234, a
certified life sciences project, as defined in section 63 of chapter 23 A, is deemed to be
taxable in the state of the purchaser if the property of the project is manufactured in the
commonwealth and delivered or shipped to a purchaser in another state.

SECTION 19. Section 38C of chapter 63 of the General Laws is hereby amended by
adding the following sentence at the end thereof:-

A certified life sciences project shall, to the extent provided in a certification pursuant
to section 63 of chapter 23A, be deemed to be a research and development corporation
for purposes of exemptions under chapters 64H and 641.

SECTION 20. Section 38M of chapter 63 of the General Laws is hereby amended by
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adding after subsection (i) the following subsection:-

(]) To the extent provided in a cemﬁcatlon pursuant to section 63 of chapter 23A, in
the event that the credit allowed under thlS section is allowed with respect to a certified
life Sciences project and the credit that may be claimed by a taxpayer under this section

4]
exceeds the amount that may otherwise be allowed under this section for a taxable year,
the balance of that credit attributable to a certified life sciences project shall, at the option
of the taxpayer and to the extent prov1ded!1n such certification, be refundable to the
taXpayer for the taxable year. If such credlt balance is refunded to the taxpayer, then the
credit carryover provisions of subsection (F) shall not apply.
|
SECTION 21. Chapter 63 of the Gener’al Laws is hereby amended by adding after
‘rSGC‘[lOIl 38T the following section:- ‘ .

Chapter 63: Section 38U. Life Sciencef' Investment Incentive Tax Credit
J

Section 38U, (a) A corporatlon subject to the excise imposed under thls chapter, which
operates a certified life sciences project aﬁ defined in section 63 of chapter 23A, may take
a credit against the excise imposed by this chapter, to the extent prov1ded ina
certification pursuant to section 63-of chdpter 23A, in an amount equal to 10 percent of
the cost of any qualifying property used éxclusively in the commonwealth in-such
pro_] éct. Quallfymg property shall be tangible personal property and other tangible
property including buildings and structural components of buildings acqulred by
purchase, as defined under Section 179(d) of the Code, as amended and in effect for the
taxable year, but not including property that is taxable under Chapter 60A, provided,
however, that such property must be deprecrable under section 167 of the Code and have
a useful life of 4 years or more. If such property is disposed of or ceases to be in qualified
use before the end of its useful life or before the end of the year in which the credit is to
be taken the recapture and related provrslons of subsection (e) of section 31A of chapter
63! shall apply. i '

i

A credit is allowed undeér this section ;5nly to the extent that the taxpayer files the
application with the department of business development, in a form as may be determined
by,the department, within 1 year after the initial project certification pursuant to section
63 of chapter 23A. ! t

|'

The credit allowed under this section may be taken by an eligible corporation;
prov1ded however, that neither credit allowed by section 31A or section 31H is taken by
such corporation; and provided further that the credit allowed by section 38N shall not be
taken except to such extent, not to exceed 2 percent of the cost of any qualifying
property, as may be provided in a cert1ﬁcat1on ‘pursuant to section 63 of chapter 23A.

The department may certify that property eligible for the credit is a certlﬁed life
sciences project as defined in section’ 63j0f chapter 23 A, and that the certified life
sciences project reasonably satisfies the' return on investment prOJectlons specified in the
original project proposal. Based upon the information provided in the apphcanon and its

:!
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own 1ndependent 1nvest1gat10n the department shall determine whether the certified life
sciences project is in compliance with the definition of certified life sciences project and
whether the project has a reasonable chance of completing the return on investment as
advanced in the initial proposal as certified by the department. If the department
determines that the certified life sciences project is no-longer in compliance, then the
secretary of housing and economic development shall revoke certification of the project
as provided in section 63 of chapter 23A and shall provide notification of decertification
to the commissioner of revenue. Nothing in this section shall limit the authority of the
commissioner to make adjustments to a corporation's liability upon audit. Nothing in this
section shall limit any other legal remedies available to the commissioner of revenue or
the commonwealth against the life sciences sector business. .

(b) The credit allowed by this section shall not be subject to the provision of section
32C.

(c) In the case of a corporation that is subject to a minimum excise under any provision
of this chapter, the amount of the credit allowed by this section shall not reduce the
excise to an amount less than such minimum excise.

{d) Any corporation entitled to a credit under this section for any taxable year may
carry over and apply to its excise for any 1 or more of the next succeeding 10 taxable
years, the portion, as reduced from year to year, of those credits which were not allowed
by paragraph (c) or which exceed the excise for the taxable year; provided, however, that
in no event shall the corporation apply the credit to its excise for any taxable year
beginning more than 10 years after the certified life sciences project ceases to qualify as
such under the provisions of chapter 23A.

{e) In the case of corporations filing a combined return of income under section 32B, a
credit generated by an individual member corporation under the provisions of this section
shall first be applied against the separately determined excise attributable to that member,
subject to the limitations of paragraph {(¢). A member corporation with an excess credit
may apply its excess credit against the excise of another group member, to the extent that
such other member corporation can use additional credits under the limitation of
paragraph (c). Unused, unexpired credits generated by member corporations shall be
carried over from year to year by the individual corporation that generated the credit.

(f) The commissioner of revenue shall promulgate such rules and regulations as are
necessary to implement the provisions of this section. Such rules and regulations may
provide the adjustment of intercompany prices.and elimination of intercompany
transactions to ensure that all amounts upon which the credit is based reasonably reflect
fair market value. In addition, such rules-and regulations shall include provisions to
prevent the generation of multiple credits with respect to the same property.

(2) In the event that such credit allowed to a certified life sciences project under this

section, or such credit as may be allowed under section 38N of this chapter as limited in
this subsection, exceeds the excise otherwise due under chapter 63, the balance of such
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credit shall, at the option of the taxpayer, be refundable to the taxpayer for the taxable
year in which qualified property giving nse to that credit is placed in service. If such
credit balance is refunded to the taxpayer, itht;:n the credit carryover provisions of
paragraph (d), and of section 38N of this chapter do not apply.

SECTION 22. Section 42B of chapter 63 of the General Laws is hereby amended by
addmg the following sentence at the end t}l1ereof -

A certified life sciences project shall, to the extent provided in a certification pursuant
to sectlon 63 of chapter 23A, be deemed fo be a research and development corporation
for purposes of exemptions under chapterT 64H and 641.

II

SECTION 23. Section 6 of chapter 64H of the General Laws is hereby amended by

adding after subsection (ww) the followmg subsection:-

(xx) For purposes of this paragraph the term "utility support systems"” ‘means all areas
of utility support systems including, but not limited to, site, civil, mechapical, electrical
and plumbing systems. I

! :

-Sales of tangible personal property puxichased for a certified life sciences project, as
defined by section 63 of chapter 23A for.pse in connection with the construction,
alteratlon remodeling, repair, or rernedlatlon of the research, developrnent or
manufacturing facilities and the utility support systems provided that such facilities and
utility support systems are constructed, altered remodeled, repaired or remediated in
furtherance of a certified life sciences pro_;ect This section shall apply only to the extent
prévided in a certification pursuant to secnon 63 of chapter 23A.

Such purchases made on or after the effective date of this section shall only be eligible
for.this exemption. I
SECTION 24. Section 38 of chapter 63 of the General Laws is herebv amended by
adding after subsectlon (n) the following subsection:-

¥ |‘|
A qualifie_d US Life Science Headquarters Company shall be eligible to use singles
-sales factor apportionment for any tax year ending after enactment.

K:
SECTION 25, Section 38(c) of chapte:IJ 63 of the General Laws i is. s is hereby amended
by inserting after “a manufacturmg corporatmn as described in subsection (1},” the
followmg phrase: <

..a qualified US Life Science Heaiquhrtelrs Company, as described m chapter 23A
of the General Laws, Section 63(a), || ) '

!
Copyright 2007 Sr.ate Net. All Rights Reser ved.
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Section by Section Summary of
H4234
November 7, 2007

SECTION 1. Outlines the purpose of the bill.
SECTION 2. Provides for a capital improvement program to be undertaken by the MLSC.

SECTION 3. Provides $500,000,000 in capital funding, over 10 years, for capital projects
undertaken by MLSC. .

SECTION 4. Provides authority for the Commonwealth to sell bonds to raise funds for capital
- projects. Bonds will be 30-year bonds, payable not later than year 2042.

SECTION 5. Gives authority to MLSC to enter into contracts and agreements necessary to
carry out bonding and capital projects.

SECTION 6. Appropriates $15m for the MLSC effective June 30, 2007.

SECTION 7. Amends Chapter 23A to create a new Life Sciences Sector Investment Program,
which allows life sciences businesses to apply to the Department of Business Development for
certification as a “certified life sciences project.” The Secretary of Housing and Economic
Development awards the certification.

Any life sciences sector business, which is defined as a life sciences business located in the
Commonwealth and engaged in research, development or manufacturing, is eligible to apply for
certification. :

“Life sciences” is defined as: advanced and applied sciences, including but not limited to,
regenerative medicine, biotechnology, biopharmaceuticals, nanotechnology, and medical
devices.

A “project” is defined as that portion of a life sciences sector business consisting of a new or
expanded facility in the Commonwealth. To be defined as a project, a life sciences business.
must increase the number of its permanent full-time employees. The employees must not be a
replacement or relocation of permanent full-time employees employed by the business at any
other facility located within the commonwealth.

Once certified, a project is eligible to receive one or more of 7 tax incentives created through this
bill. The Secretary of Housing and Economic Development and the Secretary of Administration
and Finance jointly award the tax incentives on a project by.project basis (the tax incentives are
outlined in further sections).

A project’s certification may be revoked by the Secretary of Housing and Economic

Development if the business does not meet at least 70% of its employment goals as outlined in
its proposal.
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SECTION 8. Amends Section 3-of Chapter 2 231 which created the MA Life Sciences Center,
by i 1ncreasmg the number of gubernatorial appomtments from 2 to 4 and specifies that one of the
new appointees shall be a researcher and one shall be a venture capitalist. Currently there are a
total of 5-board members; this would increase tt:e total to 7 board members.

This section also provides that all current board ‘members’ appointments shall expire upon

. approval of the bill. " '!

SECTION 9. Amends subsection (c) of section 3 of Chapter 231 to increase the quorum

requirement from 3 to 4 to reflect the increased Isnze of the board.

" SECTION 10. Amends subsection (a) of sectlon 4 of Chapter 231.to increase the duttes and
powers of,the MLSC to include conducting a planning process for implementation of the capital
project poz‘tions of the bill. E

' 1

SECTION 11. Amends subsection (b) of sectlon 5 of Chapter 23] to lift the 15% administrative
cap for administrative and operational expenses

\
SECTION 12. Amends subsection (c) of sectlon 5 of Chapter 231 to expand the purposes of the
MLSC Fund to include: providing fellowships and grants, providing for workforce training
grants to prepare individuals for life sciences careers and allowing funds to be spent in
furtherance of the purposes set forth in the act. I

SECTION 13. Amends section 5 of Chapter 23I to create a 10 member advisory board for the
MLSC. The board shall consist of individuals appomted by the Governor who are active
members of the MA Life Sciences Collaboratlve The terms of the appointees are staggered; half
serve mmally for 3 years and half initially Serve for 4 years. The members serve without
compensatlon Their duties shall be to advise cpncemmg issues related to: research in the life
sciences; development of products and the efﬁcacy of the public and private initiatives to further,
product development in the life-sciences; commerc:lahzatlon of biotechnology, pharmaceuticals,
medical diagnostic products or such other area w1th1n the life sciences; and any other such area
as is requested by the board of the Life Scwneels Center.

NOTE ON SECTIONS FOLLOWING: The remalmng sections provide for tax credits and
incentives to certified life sciences projects. There are 3 tax credits outlined ﬁrst and each may
be taken both by individuals and by corporatlons therefore, there is correspondmg language for
each tax credlt in Chapter 62, which outlines credlts for individuals and Chapter 63, which
outlines tax-credits for corporations. For ease. Of reading, the sections in this summary are
grouped together by tax credit. Sections 16, 18“ 19, 22 and 23 outline 4 tax incentives.

SECTIONS 14 and 21. Create a Life Sciences Investment Incentive Tax Credit. Section 14
amends Sectlon 6 of chapter 62; Section 20 of the bill amends Section 63 by adding a new
section 38U The Life Sciences Investment Incentlve Tax Credit is a 10% refundable tax-credit

Chapter 2 23I is the enabling statute for the Massachusetts Life Science Center; it appears in Section 24 of Chapter
123 of the Acts of 2006 the Economic Stimulus Package
§
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Summary of Draft Life Sciences Package

July 18, 2007

. Funding for Life Sciences Initiative

Provides $500m in capital funding.

Appropriates $15m for the Mass. Life Sciences Investment Fund.

. Increasing the Number of Governor Appointees to the MLSC Board from 2 to 4,
Creating an Adviso_r_y Board and Liftine the Cap on MLS Admin Funds

Increases the number of Governor Appointees from 2 to 4 and requires that the additional
2 appointees be a venture capitalist and a researcher.

Secretary of Housing and Economic Development to serve as chair.

Reconstitutes the present membership of the board.

Changes the quorum quota for board meetings from 3 to 4.

Mandates a capital planning process to implement the capital provisions of the proposal.
Lifts the administrative cap for MLSC.

Increases the fund allowable activities so that MLSC has the authority to build capital
projects, award. grants, and expend funds consistent with the plan articulated by the
Governor.

Establishes a 10 person advisory committee to the MLSC from members of the
Massachusetts Life Sciences Collaborative.

. Expansion of Tax Code Provisions for Life Sciences Companies

L 4

Creates a new Life Sciences Sector Investment Program (necessary to set up the tax
incentive piece} which requires life sciences businesses to become “certified life sciences
projects” to be eligible to receive tax benefits. Any research or manufacturing business,
both corporations and non-corporate entities, can apply to be certified. The Department
of Business Development is responsible for administering the program and certifying
projects; the Secretary of HED and Secretary of ANF jointly award the tax incentives.

Certification will be predicated upon the projected return on investment for the project
from the taxable income generated by the project’s new, permanent full-time employees.




» Creates tax incentives for certified life sciences sector projects.
R
13 o Eliminates the MA throwback prov1s1on -~

[9! ' '-{ ~—oh Creates a redeemable 10% 10 year carry forward Life Sciences Investment -
Incentive Tax Credit and allows pro;ccts to receive,an additional 2% tax cfedlt if
they locate in Economic Opport;umty Areas. (” twb&_/

2,5 o (_Creates a sales tax pass through for bricks and mortar purchased associated with

the development of life scxcnces prOJects

” [ —o (ACreates a 100% refundable FDA User Fee Credit;
O op Allows a life sciences project to take the current Research and Development Tax
Credit as a refundable credit; |
(10 —o& Extends the NOL (Net Operatlng Loss Credit) to 15 years;
Eliminates the mathematical test 50 that true R&D companies can take sales and
39‘ M ause tax exemptmn on approprlate purchases with certainty, as manufacturers do.

. Imposes a yearly project evaluation andprovides for project decertification in the event
that a company fails to achieve the pro_]ected return on investment mandated as part of the

project certification. .I
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