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The Commontoealth of Massachusetts

In the Year Two Thousand and Nine

AN ACT PRESERVING PUBLICLY ASSISTED AFFORDABLE HOUSING.

Whereas, The deferred operation for this act would tend to defeat its purpose, which is forthwith to
preserve publicly assisted affordable housing for certain low-income residents, therefore it is hereby
declared to be an emergency law, necessary for the immediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority
of the same, as follows:
ok
SECTION 1. The General Laws are hereby amended by inserting after chapter 408 the

following chapter:
CHAPTER 40T

PUBLICLY-ASSISTED AFFORDABLE HOUSING.

Section 1. As used in this chapter, the following words shall have the following meanings unless é

the context clearly requires otherwise:

{

“Affected municipality”, any city or town in which publicly-assisted housing, or a publicly-

assisted housing development, is located.
]

“Affiliate”, an entity owned or controlled by an owner.
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: “Affordability restriction”, a limit oﬂ’rents that an owner may charge for occupancy of a rental
i "

L]
unit in a publicly assisted housing development or a limit on tenant income for persons or families

;i !! 3; " H
seeking to qualify for admission to such housing:f y
: I i
}
s “CEDAC”, the Community Economic Dcvelopment Assistance Corporation established in
! t - o . ou
chapter 40H. -
i d o
‘!' B S
] “Chief executive officer”, the r_gayor__én a;gity and the board of selectmen in a town unless
‘"‘ Ii § il -
otherw1se is designated by a municipal chaméi-. |
1 E -
i !

E! “Department”, the department of housmg and comiunity developmeént or,-when applicable, its

desngnee, or any successor. agency of the department
‘.5 * 15

> “Desngnee a municipality, local or reglonal housmg authority, nonproﬁt or for-profit |
iy J

2
corporatlon or other entity qualified to do busmeslg in the commonwealth and, which is'selected by the
2

depmgmem to oper%te publicly-assisted housing tl,;at is decent;‘safe and sanitary affordable housing, under ’

| | | , .
subsdtticii (b) of séction 3. gl | i
4 ‘o . | N

l
“Enhanccd section 8 vouchcrs vouchers prowded under 42 U.S.C. 14371(t) or other

o rr—— =

¥ E i
sul_qstamt;ally equlvz;lent assistance. i']
b L

F “Extremely low income?”, a household income of not more than 30 per cent of the arca median
incon'[ic, adjusted for household size, as periodically determmetli by the United States Department of
[ 5 ) . :

Housing and Urban Development. . l;
n ” . -
. R | !

m “Government program”, a program which’provides government assistance undér a program set
r - : 1 I [

forth in the definition of publicly-assisted housing! _
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“Low income”, a houschold income of not more than 80 per cent of the area median income,
adjusted for household size, as periodically determined by the United States Department of Houéihg and

Urban Development,

“Owner”, a person, firm, partnership, corporation, trust, organization, limited liability company or

other entity, or its successors or assigns, that holds title to a publicly-assisted housing development,

“Prepayment”, (i) the payment in full or the refinancing of a governmental-insured or
government-held mortgage indebtedness prior to its original maturity date; (ii} the voluntary cancellation
of mortgage insurance on a publicly assisted housing development; or (iii) the payment in full on'a
government contract, any of which would have the effect of removing either: (i) the affordability
restrictions applicable to the publicly-assisted housing development; or (ii) a requirement to renew any
such affordability restrictions. !

“Prescrve_affcgrdability”, with respect to a publicly-assisted housing development, to undertake
reasonable and diligent actions to retain, renew or secure subsidies affecting a publicly-assisted housing
development in order to maintain at least the same number of units affordable to low, very low and
extremely low-income households, respectively, as are currently occupied by such households, and to
maintain as affordable to such households generally all units that are currently vacant, to the extent of

available subsidies and taking into account the need to ensure that the development provides quality
*

*

housing to its tenants.

“Protected low-income tenant”, a low-income tenant residing in a publicly-assisted housing
development on the date of termination 6f the government program and whose rent was restricted by that

government program.

“Publicly-assisted housing”, a housing unit or development that receives government assistance
under any of the following programs: (i) section 8 of the United States Housing Act of 1937 and 42

U.S.C. section 1437f as it applies to new construction, substantial rehabilitation, moderate rehabilitation,




(1)

54
55
56
57
58
59
60
61
62

63

65
66
67
68
69
70
71
72
73
74

75

76
77

78

! i

|:
! i H "
’ .
i - "

ti
. . I
property disposition and loan management set-asit’le programs. ;)r any other program providing project-
F n ! !
basedirental ass1st:§nce (ii) section 42 of the Intemal Revenue Code and 26 U.S.C. section 42, the federal
| .
Low-Income Housmg Tax Credit Program; (iii) section 101 of the Housing and Urban Dcvclopment Act
Tk .
of 1965 and 12 U.S.C. section- 1701s as it applies to programs for rent supplement assistance thereunder; if

(iv) segctlon 202 of the Housing Act of 1959 and 12 US.C. sectlon 1701q; (v) section 221(d)(3) of the ;i
Nanonal Housmg Act 12 U.S.C. section 1715 (d)(3) or (5), the below market interest rate program; (vi)
section 22 1(d)(4) of the National Housing Act IZIIU S.C. sectloin 17151 (d)(4) to the extent the project’s
rents gre restricted pursuant to a govennnent !;Egreement; (vn) ?ectlon 236 of the National Housmg Act

- i
and 12 U.S.C. section 1715z-1; (viii) section 515 of the Housing Act of 1949 and 42 U.S.C. section 1485; EF
¥ * i

o i l
(ix) section 521 of the Housing Act of 1949 and 42 U.S.C.--sec!tgion 1490a; (x) the Urban Development. !I}

Action Grant and 42 U.S.C. section 5318 to the extent that theEiaﬂ'or'dabiIity of dwelling units subject to
; .
| ' : |
such program are restricted ptgfrsuant to a government agreement, (xi) the Housing Development Action
. m i

Grant; and 42 U.S.C. section 14370 to the extent tﬂhe project’s rents are restricted pursuant to a

goveliquncnt agreement; (xii) s?cﬁon 13A of cghapt}r 708 of thtjiacts of 1966; (xiii) the voucher program %
provided for annually in item ';004-9024 of séhtioh 20of the g;rileral appropriation act as that prograim %i
appliés to pfsject-based rental assistance; (xiv) théz Massachusej‘tts low income housing tax credit}:rogram
estabhlshed in section 61 of chapter 62; (xv) the Stgte Housing !L'ss?isﬂhce for Reéntal Production, chapter
estabhshed in 574 of the acts of 1983; and (XEII) chapter 121A to the extent that the affordability of
dwelling units are restricted pursuant to a written Sgreement Wl!ﬂl the affectéd muhicipality. il

! !
A K ti !l -- ’ ﬂ
i “Purchase contract”, a document that purports o sell a'pubhcly-assmted housmg development.

3l

L
mcludmg, without llrmtatlon a purchase and sale agreement, contract of sale, purchase option or other

similar instriimeént. I 1 ii ¢
' . 3
II Eé

+ “Regulatory agreement”, an affordablge hoiusmg réstriction that establishes an owner's obhgat]ons

i : B

created pursuant to the efforts of the deparlmcnt or 1ts designee to preserve affordability and whlch is i
i i
! "

consistent with sectlon 31 of chapter 184 prowded that in any project that is eligible for participation in

oG g il
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the HUD mark up to market program, the restriction, insofar as it relates to the limiting of the level of
rents, shall not apply to units covered by a section 8 housing assistance payment contract so long as such

contract is effective.

“Sale”, the execution of a written agreement pursuant to which the owner or the holders of an
ownership interest in the owner of the publicly assisted housing agrees to the disposition of the property
by deed or otherwise, whether through a single transaction or a series of transactions, except for a

disposition of such housing to an affiliate of the owner.

“Subsidy”, public financial assistance including, but not limited to, grants, loaris, réntal
assistane, tax credits, tax abatements, mortgage financing, mortgage insurance, assistance pursuant to
any government program or any other form of assistance, intended to make housing affordable to low-

income households, espécially very low and extréfiiely low-income households.

“Tenant”, a person legally entitled to possession or occupancy of a rental unit within publicly-

assisted housing, including a subt:mant, lessee and sublessee.

development for the purpose of addressing issues related to their living environment and which meets
regularly, operates democratically, is representative of all residents in the development, is’completely
independent of owners, management and their representatives and which has filed a notice of its existence

with CEDAC; provided, however, that, no owner or other third party shall be required to ascertain the

organization’s compliance with this definition.

“Termination”, the cessation, discharge or removal of an affordability restriction affecting a
publicly-assisted housing development in the absence of a simultaneous replacement of that restriction
with an équivalent affordability restriction including, but not limited to: (i) nonrenewal or termination, in
whole or in part, of a government program contract or mortgage; (ii) expiration, in whole or in part, of an

affordability restriction under a government program or the requirement to renew the restriction; (iii)
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104  mortgage or contract, i
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103 payment in full of a government program mortgage or (iv) prciepayment of a government program !
fon |

v |

t

105 “Time for performance”, the date for deli\'}ery of the deed or other document evidencing'a sale ;

106 pursuant toa purchase contract or any extenswn thereof. .

!I ii . i

107 q “Véry low ihcome”, havmg a househgld 1{1;1come of not more than 60 percent of the area median
P

108 mcome adjustéd o household size, as penodlcally determined by the United States Départiment 6f
H 5
109 Housmg and Urban Development - I .
i 0 i :
110 EI Section 2. ;Za) ﬁxcépt’v{rith respect to 'f'jfo"pfi‘tjr subjéct to an affordability restriction which has
¥ i

111  less than 2 years re'maining and, for which sub_sectiion () shall; apply, the owner shall provide written

112 nottce to: (1) all tenants and the tenant orgamz;'ttlon (ii) the chlef executive officer of the aﬂ'ected
l l
113 mumclpahty, (iii) CEDAC and (iv) the department, not less ttltlan 2 years before the termination of the

|
b

t
114 affordlabrhty restriction affectmg pubhcly-assmted “housing. Nothmg herein shall prohibit the owner from

t d

115 taking actions to termmate an affordability restnct]on during any notice period provrded herein; prov1ded, ;
L

. ; . ! . :
116 hOWeEver,- that the owner shall comply with all_of the notice ter!tins and restrictions pursuant to sub;;ectjons
1 1
117  (b)and(c). The informational notice shall providg: (1) the address of the publicly—assiéted housing; %)
118  the name and address of the owner; (3) notification that an affordability restriction may terminate; (4) the

2
119  date on which each affordability restriction may terminate; and (5) such other information as required by

i

120 the depart:ment Where more than 1 termination may occur, the owner may send 1 written notice so long i
S5O0 il :
121 as theltenmnanons are scheduled to occur w1thm 1i year of each other, the notice is given at least-24

i

122 months before the earliest termination and thé notice othefwise complies w1th this subsection.
; :

b Fo
123 I (b) An owner shall not complete a termination or, allow a termination to occur un]ess not less

124  than llyear before the completron of the last termmatlon event affecnng the housing, the owner provides
1 ! :
125  the erﬁities identified in subsection (a) with w‘i-ittegi notice'of intent to complete termination. The notice
PR ¢
126 shall state: (1) the address of the publicly-assisted housing; (2) the name and address of the owner; (3) the

Ea Ei

i
Es

II : !§
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142
143
144
145
146
147
148
149

150

date on which the owner intends to complete termination; (4) unless section 6 applies, a statement that the
department has the right of offer pursuant to section 3; and (5) such other information as required by the

department. ] .

(¢) An owner shall not sell publicly-assisted housing before oﬁ'cring the department the
opportunity to purchase the property pursuant to sections 3 and 4. The ou}ner shall notify, in writing, the

parties identified in subsection (a) of the owner’s intention to potentially sell the property..

(d) A notice required by this chapter shall be deemed given when delivered in person or mailed
by certified or registered mail, return receipt requested, to the party to whom notice is required. A notice

to the affected municipality shall be awarded to the chief executive officer.

r

(e) The notice requirements of this section shall not be affected by the status of an offer,

purchase contract or sale under section 3 or section 4.
A

Section 3. (a) An owner shall offer the department an opportunity to purchase the property prior ) ¢
to entering into an agreement to sell the property pursuant to the time periods contained in this section,
but no owner shall be under any obligation to enter into an agreement to sell such property to the

department.

(b) The department may select a designee to act on its behalf as purchaser of the publicly-
shall promptly consult. with the affected municipality before selecting a designee and shall immediately
, { -
designate the affécted miinicipality as its designee upon written request of the affected municipality,

unless the department determines that such request is not feasible for reasons set forth in the department's

‘regulations. The department shall enter into a written agreement with its selected designee providing that

the designee and any of its successors or assigns, agree to preserve the affordability of the publicly

]

assisted housing. Once such an agreement is executed, the designee shall assume all rights and

responsibilities attributable to the department as a prospective purchaser under this section and section 4.
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At any timé prior to a sale under section 3 or'section 4, the department may revoke its designation and
b ' L]

assume the designee’s rights and responsibilitiies,"cither in its own capacity or by selecting a new

¥ =

La "

designee; provided, however, that no change in a designation is_hall operate to extend or alter any time i
i "3 ' r s

periods for performance set forth in this chapter ot in any purchase contract entered into pursuant to this i’
ol a - &

f '}

t_:hapt::r. . w |
W | l

¢

; N
H (c)-The department shall, within 90 days after it receives notice pursuant to section 2 of the
1]

d, . . . ! A . . .
ownqi' s intention t6 sell; submit an offer to tl_)le owner to purchase the pubhcly-ass:stcd housing:. Failure
i !
oo e a vl
by th_!e department to submit a timely offer shall constitut_e an irrevocable waiver of the department’s
H

nghts undef this sectmn and the owner may séll the publicly-assisted housing Subject to section 4. If the

owner accepts the departmcnt s initial or any I rewsed offer, the owner and the department shall enter into
|4 li
such Fother agreemg:ints as are necessary and appropnate to complete the sale. If the owner and the
i r 1 -

department have not entered into an agreement to;;ell the property to the department within 90 days after
) . T 1

receipt of the notice pursuant to subsection (c) of section 2, the owner may enter into an agreement to sell 3:

1 . I I _ : d
the property to a purchaser of the owner’s choice, subject to the department’s right of first refusal N

Hoox * Col oo
pursufmt to section 4.
| - " I .

(d) Atany time after the notice in section 2 has been ﬁrovided and within 10 days of receiving a 1

request the owner shall make documents avmilab]iti: to the department for review and photocopymg during:
'

normal business hours at the owner's pr1nc1paslE plaé:e of business or at a (:Fommerc1al photocopying facility.

Such’ documents shall include, but not hm:ted to: ( 1) any existing archjt‘ectural plans and specifications of

the de'velopn}ent' (2) itemized lists of monthlgz operat:ing é;(penses and capital expenditures in each of the

2 preccdmg calendar years; (3) any capital ne;ds studies or market studies that have been submitted to a

W
federal state, or lo?al agency in the precedmg 3 years; (4) utility consumption rates for the preceding 12
L]
months (5) coples of the last 2 annual ﬁna.nczal and physical inspection reports filed with federal, state or
B
I o
local agenc:es (6) the most recent rent roll showing then current vacancies and rent an‘earages (7) a list
E o o i
l!
of vacant umts and (8) a statement of the approximate annualized vacancy rate at the development for
l . I
|[1 i

;l ke ;j

| | .
I - . | o {
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198

199

each of the 2 ;Jreceding calendar years. Documents obtained pursuant to a request under this subsection
shall-not be considered public records, as defined in clause Twenty-sixth of section 7 of chapter 4, and the
department shall not make such documents available to the public without the written consent of the
owner or pursuant to a court order, provided, however, that disclosure may be made to potential funding
sources, regulatory agencies or agents or consultants of the department in connection with the transaction,
subject to appropriate confidentiality agreements. Upon request and with appropriate notice, the owner
shall also permit reasonable inspections of the dwelling units, building systems, common areas, and
common grounds by agents, consultants and representatives of the department including, but not limited

to, inspections related to environmental, engineering, structural or zoning matters.

(¢) Not later than 30 days after the department submits an offer to purchase the publicly-assisted housing
development pursuant to subsection (¢}, the department shall notify tenants in the housing development

and shall meet with them at [east once to discuss the department’s plans.

Section 4. (a) The department shall have g right of first refusal to purchase any publicly-assisted
housing development under this section. At any time after the 90 days the d;partment has bZen given
notice pursuant to subscction {c) of section (2), but not later than the 360 days after the date of such
notice, the owner may execute a purchase contract with a third party to sell the publicly-assisted housing

development provided that the owner complies with this section. Thereafter, the owner again shall be

subject to the notice provision of subsection (¢} of section (2). 5

L]

(b) Upon execution of a third party purchase contract, the owner shall, within 7 days, submit a
copy of the contgct to the department and CEDAC, along with a proposed purchase contract for
execution by the department. The department shall, within 30 days after receipt of the third party
purchase contract and the proposed purchase contract, execute the proposed purchase contract or such
other agreement as is acceptable to the ;)wner and the department. The time periods set forth in this

subsection may be extended by agreement between the owner and the department. The proposed
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purchase contract shall contain the same terms and conditions'éts the executed third party purchase

2

i

eontr_z;ct, except that the proposed purchase cc:ntra;ct shall provide at least the following terms: (i): the it

earnest money deposit shall not exceed the lesser of: (1) the deposit in the third party purchase contract;
|

i
(2) 2 ger cent of the sales price; or (3) $250, 000 prowded, however, that the earnest money deposit shall

;l

be held under commerc1ally-reasonable terms‘by an escrow agent selected jointly by the owner and the

departmcnt (i1) the earnest money deposit shal] be nonrefundable unless the owner fails to perform its

obhgatlons with due diligence for a period of not iless than 90 days from the date of executlon of the h

h

purchgse contract or such greater period as pr?wd_ed for in the third party purchase contract; and (iii) the i

it

time for performance shall be not less than 24'0',days from the date of the execution of the purchase

h

; | _ I
contragct, or such greater period as provided for in!the third party purchase contract.
: . .

ri (c) If the deparﬁf]e&t fails to execiite the p'_rofnosetd. purchasé contract within 30 days of such other ,,
H ¥

r . . I
period as provided in subsection (b), the owner shall have 24 months from the last day on which the
3 ] .

e

departinént was ¢fititled to éxécuté the proposed pﬁrchase Contract in which to compléte the sale of the

il . . a o £ - a . .
owner’s pulehcly—as_smted housing development to a third party, except as provided in subsection '(e).

Upon‘r the expiration of the 24-month period, the owner shali be subject again to all of subsection (c) of

section 2, section 3 and this section, E;
3 = : \

. (d) If the department executes the preposed purchase

fails to perforni‘as p;fdvidéd in ‘the execiited pﬁrchi_as”e contract,

A

|

;

2

contract as provided in subsection i(b) but

then the owner shall have 2 years from the

AP it . .. ’
date on which the proposed purchase contract temlli.mated in which to complete the sale of the owner’s

publlcly-assmted housmg development to a third party on economic terms and conditions that are not

|'I i F

materflally more fa\a;?rable to the proposed purchaser than the economic terms and conditions in the
N J q 1 i

! . il
propos ed pu‘rchase ciontract offered to the department. Upon tll'.le expiration of the 24-month period, the
owner,shall be sub_]ect to subsection (c) of sectlon 2 section 3 and this section. B
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{¢) The d'eparlment may make a counter offer by executing and submitting to the owner an
amended proposed purchase contract. The owner shall have 30 days from the date it receives the
amended proposed purchase contract to execute the amended proposed purchase contract or reject, in
writing, the counter offer. If the owner rejects the counter offer, it shall have 24 months from the date on
which the owner rejects the department’s counter offer to complete the sale of the owner’s publicly-
assisted housing development to a third party, provided, however, that if such sale is: (i) upon economic
terms and conditions that are materially more favorable to the proposed purchaser than the economic
terms and conditions in the proposed purchase contract offered to the department; or (ii) upon terms that
are substantially the same as was offered by the department in the counter offer, then the owner shall
provide a copy of the new third party purchase contract, along with a pfoposed purchase contract for
execution by the department which shall contain the same 'terins and conditions as the executed third party
purchase contract, and the department shall have 30 days from the date it receives the third party purchase
contract and the proposed purchase contract to execute the proposed purchase contract or such other

agreement as is acceptable to the owner and the department. 3
§

(f) The owneér shall, not later than 7 days after the execution thereof, provide the department with
a copy of any new or amended purchase contract executed with respect to the property during the 2 year
period set forth in subsections (c) to (e), inclusive, and shall not later than 7 days after the recording or
filing thereof, provide the department with a copy of any deed or other document transferring the owner’s

interest in the publicly-assisted housing development.

(g) Any submission to the department of a third party purchase contract, amended third party
purchase contract, deed or other document transferring the owner’s interest in the publicly-assisted
housing development shall include a certification by the owner and, with respect to a document executed
by the third party buyer, the third party buyer, that the document is accurate and complete and there are
no other agreements between the owner and the third party buyer, or an affiliate of either of them, with

respect to the sale of the publicly-assisted housing development.
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the name and address of any tenant organization in the request émd shall provide a copy of its request to

. i

i I

!; Section 5. An affected municipality shall riot be subj ect to section 16 of chapter 30B.
i S

. il b
I : t i ok ’
Section 6. (a) Secticti 3 and 4 shall not apply to any of the following: (i) a government taking by
i [

eminent domain ora negotiated purchase in lieu o;f eminent domain; (ii) a forced sale pursuant to a

foreclllosure; (i) a éeed-in-lieu-of foreclosure; (iv) a proposed sale that, as determined by the department,
& i i
is to aI purchaser pli’rsuant to terms and conditions that preserve affordability; (v) a proposed sale of a

pubhcly-a551sted development which the department has determined has section 8 contracts for all of the

y |
units m the development and the buyer has agreed, ina regulat!)ry agreement, to renew project-based

i

sectlon 8 assmtance Or any. successor program for.all units in the development provided that at the time

of such renewal, such assistance is available to thtlel owner on economic terms and conditions that are
li

1

comparable to the existing assistance contract (v1) a proposed sale of a publicly-assisted devclopment to

5 [’

an aﬂjﬁate of the owner that is not a termination z!is detcrmined by the department; and'(vii) a proposed

e : . Yo " BT
sale pursuant to an agreement in effect on the effective date of this chapter.
. . PR A

1 (b) An owner secking an exemption under clause (iv),l- (v) or (vi) of subsection (a) shall include
a 3 s

f
the cl;]lef executive officer of the affected mummpahty, CEDAC, the local legal services organization as i

I
de51g11ated by the department and the tenant orgamzatlon at the time it files its exemption request with the
F A

department. The department shall provide a copy. *of its written determination under said clauses @iv), v)
4

or (vi) of said subsecnon (a) to the owner, CEDAC the local legal services organization and the tenant

u : , |
R f
organization. o f

) “ .
. ' n i

' : ! . I
Section 7. For 3 years after termination, the rent for a protected low-income tenant who does not
. 5 R T § i i

: i
. . . G ! . .
recen}g an enhanced section 8 voucher shall nﬁ)t be increased more than once annually by the increase in
p ) "{' i
the cc')'nsumer price, index applicable to the aré"!i in,which the publicly-assisted housing development is

l !
]ocated during the preceding 12 months plus 3!per !cent The foregoing shall not apply to a low-mcome i

f i '

tenant; (i) who is income eligible for an enhancedsection 8 voucher but does not obtain one solely due to

Lo ;
b |
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some action or inaction of the tenant on or after the date he or she is eligible to apply for the enhanced
section 8 voucher; or (ii) who would be eligible for an enhanced section 8 voucher if this provision was
not in effect. For a period of 3 years after termination, a protected low income tenant shall not be evicted

or involuntarily displaced from his apartment except for good cause related to tenant fault.

Section 8. A purchase by the department or by a purchaser pursuant to this chapter shall be

subject to a regulatory agreement.

Section 9. An owner who has complied with sections 2 and 3 which has not resulted in a
purchase by the department or which has resulted in a sale pursuant to section 4 may apply to the
department for a certificate of compliance by submitting a written request for the certificate in a form and
with such documentation as required by the department to establish the owner’s compliance to the
satisfaction of the department. At the same time, the owner shall provide a copy of the request to

CEDAC and the chief executive officer of the affected municipality. The owner shall provide a copy of

the owner’s request to a tenant of the publicly-assisted housing upon request. The department shall issue

the certificate of compliance within 30 days after receipt of the application if it determines that the owner
has complied with said sections 2 and 3. The certificate of compliance shall be filed with the registry of

deeds within 1 year after the date of issuance.

SECTION 2. Within 45 days after the effective date of this act, the department of housing and
community development shall establish a 13-member advisory committee to consist of the undersecretary

of the department or her designee, the executive director of the Community Economic Development

Assistance Corporation, 1 member selected by the Massachusetts Mayors Association, 1 member selected
by the Massachusetts Municipal Association, | member selected by Citizens Housing and Planning
Association, 1 member selected by the Greater Boston Real Estate Board, 1 member selected by the‘ Real
Est;té Bar Association for Massachusetts, 1| member selected by the Massachusetts Association of

Community Development Corp., 1 member selected by the Massachusetts Legal Assistance Corporation,

I'i
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1 member affiliated with the Affordable Housing Preservation Initiative of the Local Initiatives Support
i3 fﬂ

Corporanon, 1 inenber selected by the Massachusetts Chapter of the National Association of Housing

E F
and Riedevelopment Officials, and 2 members chosen by the dqpartment to provide advice and i

recomlmendations to the department regarding regulations to implement this act. The department shall !
promulgate regulations to effectuate the purposes and implement chapter 40T of the General Laws not

g

later lhan 150 days after the effective date of this act.
. EI i
, SECTION 3. For the purposes of sccnons 3 and 4 of chapter 40T of the General Laws, housing !f
J f' i#
that qualified as pubhcly-assnsted housing under any of the programs described in the definition of
[i
pubhcly-assxsted housmg" in section 1 of sald chapter 40T that was not then subject to a purchase
h
conuact in existence on the effective date of this gi(:t shall be Slib_] ect to said chapter 40T for 4 years after
|
]
the date of the last event or occurrence that constituted a termination.
i E <L i
SECTION 4. Notwithstanding subsectlon (a) of sectlon 2 of chapter 40T of the General Laws, an
1 -
owner of publicly assisted housing who, on the effectlvc date Icl>f this act, has less than 2 years remaining
: 0 . .
prior to the date when the affordability restxictioni;mll cease to apply to such property, shall not be ‘I
]

¥

w

requiiied to give the 2-year notice required by saidi’subsection .(a) but shall provide such notice within 90

days of the effectlvc date of this act. Not\mthstandmg subsection (b), an owner who, on the effective date
ﬁ

i
of this act has less than 1 year remaining pnor to a termination shall not be required to give the 12-month .

notlcg required by subsection (b), but shall provide such notlce within 90 days after the effective date of

this aic]:t. . i’ 1
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Massachusetts House of Representatlves
Bill Summary

Bill No: H 3573 .

r I X
Title: An Act preserving publicly assisted affordablg housing.
i

Sponsor: Representative Honan
Committee: Housing

Hea[ling Date: 5.05.09

Siméilar Matters;i: S 666 ' .
Prio:f History: S 2799 (redraft of S 782) of 2007
Cun;g.-nt Law:

Summary:

Summary:
Emergency preamble. ;
SECTION 1: Creates Chapter 40T for,the Preservation of Publicly Assisted
Housing ;
Section 1. Definitions. .
!

Section 2. Notices. "

(a) Requires written notice of intent be given not less than 24 months prior to

affordability termination.

(b) Requires owner.to.give notice of lntent to comp[ete termination no less than

12 months before termination. b ;
ki ¥

Section 3. Right of First Offer i

As of the effective date of this chapter, publlcly aSS|sted housing not subject to a

purchase contract and no longer receiving government assistance shall be

subject to this prOV|S|on for 4 years from the date 01; the last termination.

(a) Requires owner to offer the department an opportunlty to purchase the
publlc[y assisted property.

A .




(b) The department may select a designee to act on its.behalf. Upon written
request, the department shall immediately designate the affécted municipality its
designee unless the department determiinés that such request is not approvable
for reasons set forth in the department’s regulations.

(c) Requires municipality/designee to submit an offer within 90 days from
receiving notice of the owner’s intent to sell. If the owner and the department do
not enter into an agreement, the owner is free to enter into an agreement to sell
the property to a third party subject to the department’s right of first refusal

(d) Requires owner to comply with any reasonable request for documents within
10 days of such a request.

(e) Within 30 days of submitting an offer to purchase the publicly assisted
housing development, the department shall give the affected tenants a written
notice of its intent to purchase the property and also meet with the tenants to
discuss its plans

Section 4. Right of 1% Refusal

As of the effective date of this chapter, publicly assisted housing not subject to a
purchase contract and no longer receiving government assistance shall be
subject to this provision for 4 years from the date of the last termination.

(a) The department or its designee shall have a right of first refusal to
purchase any publicly assisted housing development.

(b) The owner shall provide a copy of the third party purchase contract along
with proposed purchase contract for execution by the department. The
proposed purchase contract shall contain the same terms and conditions
as the executed third party purchase contract.

{c) If the department fails to execute the proposed purchase contract within
30 days or such other period, the owner shall have 24 months to execute
the proposed purchase contract to any third party. Upon expiration of the
24 months, the owner shall’'be subject to all of the provisions of this
statute,

(d) If the department or its designee fails to timely execute the proposed
purchase contract within the 30 day period provided or if the contract was
executed but a sale is not completed or if the third party purchase
contract is terminated by mutual agreement of the owner and the
department, then the owner shall h

(e) Allows DHCD to make counter offers.

(N The owner shall within 7 days of execution, provide the department with a
copy of any new or amended purchase contract executed with respect to
the property during the 2 year period set forth in this section

(g) Third party purchase terms must be verified by DHCD

g~ —p




Section 5.
5

For the purposes of this chapter, an affected municipality_shall not be subject to
the provisions of section 16 of chagter 30B. i

Section 6. Exemptions.

| k4

(a) The provisions of Section 3 of this’chapter shall not apply torany of the

following: ) i
(1) a government taking by eminent domain . &
(2) a forced sale pursuant to foreclosure L ' E

(3) a deed-in-lieu of foreclosure
(4) a proposed sale that, as determined by the department is to a qualified v
purchaser pursuant to terms and conditions- that preserves affordability Is
(5) a proposed sale of a publicly assisted development which the department
has determined has a section 8 contract, for all of the units in the
development and the buyer has agreed to renew project-based section 9
assistance :
(6) a proposed sale pursuant to a binding agreement in effect on the effectlve
date of this chapter ! 3 . b 5

(b) An owner seeking an exemption shall provide a copy of its request to the
municipality, CEDAC, local legal services organization, and tenant organization

Section 7. Tenant Protections

For a period of 3 years after a termination, the rent for a low income tenant who
does not receive an enhanced section 8 voucher may not be increased more
than, once annually by the consumer price index for;the prior 12 months plus 3%.

Section 8..Preserving Affordability
Any purchase by the department or its designee shall be subject to a regulatory
agreement.

Section 8. Certificate of Compliance.

An owner who has complied with the provisions of sections 2 and 3, which has
not resulted in a purchase by a municipality or its designee, may apply to the
department for a certificate of compliance by submitting a written request in the
form;deemed necessary by the department to establish compliance. The
depaitment shall issue the certificate within 30 days.of réceipt of application.
Upon issuance, the certificate shall be filed with the. registry of deeds.




=y

SECTION 2. Advisory Committee/Regulations

Within 45 days of the passage of this chapter, the department shall establish a
12-member advisory committee, to consist of the undersecretary of the
department or her designee, the executive director of the Community Economic
Development Assistance Corporation, 1 member selected by the Massachusetts
Mayors Association, 1 member selected by the Massachusetts Municipal
Association, 1 member selected by Citizens’ Housing and Planning Association,
1 member selected by the Greater Boston Real Estate Board, 1 member
selected by the Real Estate Bar Association for Massachusetts, 1 member
selected by the Massachusetts Association of Community Development
Corporations, 1 member selected by Massachusetts Legal Assistance
Corporation, 1 member of MassNAHRO, 1 member affiliated with the Affordable
Housing Preservation Initiative of. the Local Initiatives Support Corporation, and 2
additional members chosen by the department to provide advice and:
recommendations to the department regarding regulations to implement this act;
provided further, that the department shall promulgate regulations to effectuate
the purposes and to implement the provisions of this chapter within 150 days of
the passage of this chapter.

SECTION 3: Properties whose use restrictions have expired within four years of.
the passage of this act shall be subject to Chapter 40T
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The Commontwealth of Massachugetts

In the Year Two Thonsand and Nine

AN ACT PRESERVING PUBLICLY ASSISTED AFFORDABLE HOUSING.

Whereas, The deferred operation for this act would tend to defeat its purpose, which is forthwith to
preserve publicly assisted affordable housing for certain low-income residents, therefore it is hereby
declared to be an emergency law, necessary for the immediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority
of the same, as follows:

SECTION 1. The General Laws are hereby amended by inserting after chapter 408 the

following chapter:
CHAPTER 40T
PUBLICLY-ASSISTED AFFORDABLE HOUSING.

Section 1. As used in this chapter, the following words shall have the following meanings unless

the context clearly requires otherwise:

“Affected municipality”, any city or town in which publicly-assisted housing, or a publicly-

assisted housing development, is located,

“Affiliate”, an entity owned or controlled by an owner.

TR W T T




10
1

12

13

14

15

16

17

18

19
20
21

22

23

24

25
26

27

28

29

“Affordability restriction”, a limit on rents that an owner may charge for occupancy of a rental
unit in & publicly assisted housing development or a limit on tenant income for persons or farmilies .

seeking to qualify for admission to such housing. .

“CEDAC?”, the Community Economic Development Assistance Corporation established in

chapter 40H. E,

“Chief executive officer”, the mayor in a city and the board of selectmen in a town unless

otherwise is designated by a municipal charter. 1

B n o
“Department”, the department of housing and commuliity development or, when applicable, its

1] o

designee, or any successor agency of the department.

f

“Designee”, a municipality, local or fégional housing authority, nonprofit or for-profit

corporation or other entity qualified to do business in the commonwealth and, which is selected by the

i

g &
department to operate publicly-assisted housing that is decent, safe and sanitary affordable housing, under

il =3 .
subsection (b) of section 3.
] 1] y t

“Enhanced section 8 vouchers”, vouchers provided unger 42 U.S.C. 14371(t) or other

substantially equivalent assistance.
5

“Extremely low iﬁcome”, a household income of not more than 30 per cent of the area median
income, adjusted for household size, as periodically determined by the United States Department of

Housing and Urban Development.

“Governmént program”, a program which provides government assistance under a program set

fortlf} in the definition of publicly-assisted housing.




30

31

32

33

34

35

36

37

33

39

40

41

42

43

45

46

47

48

49

50

51

52

53

“Loow income”, a household income of not more than 80 per cent of the area median income,
adjusted for household size, as periodically determined by the United States Department of Housing and

Urban Development.

“Owner”, a person, firm, partnership, corporation, trust, organization, limited liability company or

other entity, or its successors or assigns, that holds title to a publicly-assisted housing development.

“Prepayment”, (i} the payment in full or the refinancing of a governmental-insured or
government-held mortgage indebtedness prior to its original maturity date; (ii) the voluntary cancellation
of mortgage insurance on a publicly assisted housing development; or (iii) the payment in full on a
government contract, any of which would have the effect of removing cither: (i) the affordability
restrictions applicable to the publicly-assisted housing development; or (ii) a requirement to renew any

such affordability restrictions.

“Preserve affordability”, with respect to a publicly-assisted housing develoPmcnt, to undertake
reasonable and diligent actions to retain, renew or secure subsidies affecting a publicly-assisted housing
development in order to maintain at least the same number of units affé)rdable to low, very low and
extremely low-income households, respectively, as are currently occupied by such households, and to
maintain as affordable to such households generally all units that are currently vacant, to the extent of
available subsidies and taking into account the need to ensure that the development provides quality

housing to its tenants,

“Protected low-income tenant”, a low-income tenant residing in a publicly-assisted housing
development on the date of termination of the government program and whose rent was restricted by that

government program.

“Publicly-assisted housing”, a housing unit or development that receives government assistance
under any of the following programs: (i) section 8 of the United States Housing Act of 1937 and 42

U.S8.C. section 1437f as it applies to new construction, substantial rehabilitation, moderate rehabilitation,
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66
67
68
69
70
71

72

73
74

75

76
77

78

property disposition and loan management set-aside programs or any other program providing project-
based rental assistance; (ii) section 42 of the Iriternal Revenue Code and 26 U.S.C. section 42, the federal
Low:Income Housing Tax Credit Program; (iii} section 101 of the Housing and Urban Development Act

of 1965 and 12 U.8.C. section 1701s as it applies to programs er rent supplement assistance thereunder;

H

(iv) section 202 of the Housing Act of 1959 and 12 US.C. secti?n 1701q; (v) section 221{d)(3) of the
i f

k,

National Housing Act 12 U.8.C. section 1715 (d)(3) or (5), the below market interest rate program; (vi)
ra i - i -
section 221(d)(4) of the National Housing Act 12 U.S.C. sectio? 17151 (d)(4) to the extent the project’s
1

rents are restricted pursuant to a government agreement; (vii) section 236 of the National: Housing Act

¥

i . i ) . e .
and'12 U.S.C. section 17152-1; (viii) section 515 of the Housiné Act of 1949 and 42 U.S.C. section 1485;

v * i i . 5 ] N
(ix) slectioﬁ 52f of the Housing Act of 1949 and 42 U.S.C. secn:ém 1490a; (x) the Urban Developmient
|
Action Grant and 42 U.S.C. section 5318 to t};!e extent that the r:lliffordabilitjr of dwelling units subject to

E c . -
such program are restricted pursuant to a government agreemen{; (xi) the Housing Development Action

Grant, and 42-U.S.C. section 14370 to the extent the project’s r;ents are restricted pursuant to a
b '
government agreement; (xii) section 13 A of chapter 708 of the !a;cts of 1966; (xiii) the voucher program

1

provided for annually in itemn 7004-9024 of sc'é:tion 2 of the general appropriation act as that program

ar o i

applies to project-based rental assistance; (xi\:2 the Massachusef.ts low income housing tax credit program
established: in section 61 of cha;)ter 62; (xv) th:c:: State Housi-ng ,:&:ssistance for liental'-Producﬁon, chapter
established in 574 of the acts of 1983; and (x\;i) chapter 121A to the extent that the affordability of

! : . .
dweiiling units are restricted pursuant to a wrift!en agreement with the affected gmnicipélity.

“Purchase contract”, a document that purports to sell a publicly-assisted housing development

including, without limitation, a purchase and sale agreement, contract of sale, purchase option or other

k
similar instrument.

"
[ .

“Regulatory agreement”, an affordable housing restriction that establishes an owner's obligations
created pursuant to the efforts of the department or its designee to preserve affordability and which is

consistent with section 31 of chapter 184 provided that in any plroject that is eligible for participation in

&1
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92
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97

93

99
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101

102

the HUD mark up to market program, the restriction, insofar as it relates to the limiting of the leve] of
rents, shall not apply to units covered by a section 8 housing assistance payment contract so long as such

contract is effective.

“Sale”, the execution of a written agreement pursuant to which the owner or the holders of an
ownership interest in the owner of the publicly assisted housing agrees to the disposition of the property
by deed or otherwise, whether through a single transaction or a series of transactions, except for a

disposition of such housing to an affiliate of the owner.

“Subsidy”, public financial assistance including, but not limited to, grants, loans, rental
assistance, tax credits, tax abatements, mortgage financing, mortgage insurance, assistance pursuant to
any government program or any other form of assistance, intended to make housing affordable to low-

income households, especially very low and extremely low-income households.

“Tenant”, a person legally entitled to possession or occ¢upancy of a rental unit within publicly-

assisted housing, including a subtenant, lessee and sublessee.

“Tenant organization”, an organization established by the tenants of a publicly-assisted housing
development for the purpose of addressing issues related to their living environment and which meets
regularly, operates democratically, is representative of all residents in the development, is completely
independent of owners, management and their representatives and which has filed a notice of its existence
with CEDAC; provided, however, that, no owner or other third party shall be required to ascertain the

organization’s compliance with this definition.

“Termination”, the cessation, discharge or removal of an affordability restriction affecting a
publicly-assisted housing development in the absence of a simultaneous replacement of that restriction
with an equivalent affordability restriction including, but not limited fo: (i) nonrenewal or termination, in
whole or in part, of a government program contract or mortgage; (ii) expiration, in whole or in part, of an

affordability restriction under a government program or the requirement to renew the restriction; (iii)
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105
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110
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113
114
115
116
117
118
119
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122

123

124

125

126

payment in full of a government program mostgage; or (iv) prépayment of a gévémment program

mortgage or contract. H

“Time for performance”, the date for delivery of the deed or other document evidencing a sale

4

pursuant to a purchase contract or any extension thereof. B

L0 L]
“Very low income”, having a household income of not more than 60 percent of the area median
ik E
income, adjusted for household size, as periodically determined by the United States Department of

Housing and Urban Development. 1

£ i " i
Section 2. (a) Except with respect to property subject to an affordability restriction which has

]ess: ithan 2 years remaining and, for which subsection (e} shall, apply, the owner shall provide written

i
notilf:e to: (i} all tenants and the tenant organization; (ii) the chief executive officer of the affected
H

murlxjicipality; (iii) CEDAC; and (iv) the department, not less than 2 years before the termination of the

affordability restriction affecting publicly-assisted housing. Nothing herein shall prohibit the owner from
B v
taking actions to terminate an affordability restriction during any notice period provided herein; provided,
£
however, that the owner shall comply with all of the notice terms and restrictions pursuant to subsections

(b) and (c). The informational notice shall provide: (1) the address of the publicly-assisted housing; (2)
the name and address of the owner; (3) notification that an affordability restriction may terminate; (4) the
daté on which each affordability restriction may terminate; and (5) such other information as required by

the ciepartment. Where more than 1 termination may occur, the’'owner may send 1 written notice so [ong
E o L3
as the terminations are scheduled to occur within 1 year of eaclllxother, the notice is given at least 24

. _ g o, % . sy .
months before the earliest termination and the notice otherwxse!comp11es with this subsection.

J ¥

(b) An owner shall not complete a termination or alIov? a termination to occur unless, not less
5F i ’ T '

thany'1 year before the completion of the last términation event affecting the housing, the owner provides
|8

the Fntities identified in subsection (a) with written notice of infsnt to complete termination. The notice
y )

shalili state: (1) the address of the publicly-assisted housing; (2) the name and address of the owner; (3) the
I
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143

144

145

146

147

148

149

150

date on which the owner intends to complete termination; (4) unless section 6 applies, a statement that the
department has the right of offer pursuant to section 3; and (5) such other information as required by the

department.

{c) An owner shall not sell publicly-assisted housing before offering the department the
opportunity to purchase the property pursuant to sections 3 and 4. The owner shall notify, in writing, the

parties identified in subsection (a} of the owner’s intention to potentially sell the property.

(d) A notice required by this chapter shall be deemed given when delivered in person or mailed
by certified or registered mail, return receipt requested, to the party to whom notice is required. A notice

to the affected municipality shall be awarded to the chief executive officer.

(e) The notice requirements of this section shall not be affected by the status of an offer,

purchase contract or sale under section 3 or section 4.

Section 3. (a} An owner shall offer the department an opportunity to purchase the property prior
to entering into an agreement to sell the property pursuant to the time periods contained in this section,
but no owner shall be under any obligation to enter into an agreement to sell such property to the

department.

(b} The department may select a designee to act on its behalf as purchaser of the publicly-
assisted housing and shall give the owner and CEDAC written notice of its selection. The department
shall promptly consult with the affected municipality before selecting a designee and shall immediately
designate the affected municipality as its designee upon written request of the affected municipality,
unless the department determines that such request is not feasible for reasons set forth in the department's
regulations. The department shall enter into a written agreement with its selected designee providing that
the designee and any of its successors or assigns, agree to preserve the affordability of the publicly
assisted housing. Once such an agreement is executed, the designee shall assume all rights and

responsibilities attributable to the department as a prospective purchaser under this section and section 4.

C ————— W Wiceith W w—
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At any time prior to a sale under section 3 or §éttion 4, the department may revoke its designation and
assume the designee’s rights and responsibilities, either in its own capacity or by selecting a new,
designee; provided, however, that no change in a désignatioh shall operate to extend or alter any time

- " - ! . . -
periods for performance set forth in this chaptier or 11 any purch'ase contract entered into pursuant to this

a
o

chapter. : . N

£ i e
{c) The department shall, within 90 days afier it receives notice pursuant to section 2 of the
"t ]
owner’s intention to sell, submit an offer to the owner to purchase the publicly-assisted housing. Failure
i 1 1
- - [ -
by the department to submit a timely offer shall constitute an irrevocable waiver of the department’s

rights under this section and the owner may sell the publicly-assisted housing subject to section 4. If the

owner accepts the department’s initial or any Tevised offer, the owner and the department shall enter into

l

such other agreements as are necessary and appropriate to complete the sale. If the owner and the

department have not entered into an agréement to sell the property to the department within 90 days after

K
receipt of the notice pursuant to subsection (c} of section 2, the!iowner may enter into an agreement to sell
'S h

the property to a purchaser of the owner’s chc;;ice, subject to thé department’s right of first refusal
3 EI

purshant to section 4.
: . ¥ '

(d) At any time after the notice in section 2 has been p:rovided and within 10 days of receiving a
request, the owiier shall make documents available to the department for review and photocopying during
normal business hours at the owner's principal place of business or at a commercial photocopying facility.
Such documents shall include, but not limited to: (1) any existifg architectural plans and specifications of

the development; (2) itemnized lists of monthly operating expen;es and capital expenditures in each of the

2 preceding calendar years; (3) any capital needs studies or mailket studies that have been submitted to a

federal, state, or local agency in the preceding'3 years; (4) utility consumption rates for the preceding 12

g ' g :

months; (5) copies of the last 2 annual ﬁnanci:ial and physical inspection reports filed with federal, state or
ot i

local agencies; (6) the most recent rent roll shc:wing then current vacancies and rent arrearages; (7) a list
§ L1

of vacant units; and (8) a statement of the approximate annualized vacancy rate at the development for

u 4
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each of the 2 preceding calendar years. Documents obtained pursuant to a request under this subsection
shall not be considered public records, as defined in clause Twenty-sixth of section 7 of chapter 4, and the
department shall not make such documents available to the public without the written consent of the
owner or pursuant to a court order, provided, however, that disclosure may be made to potential funding
sources, regulatory agencies or agents or consultants of the department in connection with the transaction,
subject to appropriate confidentiality agreements. Upon request and with appropriate notice, the owner
shall also permit reasonable inspections of the dwelling units, building systems, common areas, and
comrmon grounds by agents, consultants and representatives of the department including, but not limited

to, inspections related to environmental, engineering, structural or zoning matters.

(e) Not later than 30 days after the department submits an offer to purchase the publicly-assisted housing
development pursuant to subsection (c}, the department shall notify tenants in the housing development

and shall meet with them at least once to discuss the department’s plans.

Section 4. (a) The department shall have a right of first refusal to purchase any publicly-assisted
housing development under this section. At any time after the 90 days the department has been given
notice pursuant to subsection (¢} of section (2), but not later than the 360 days after the date of such
notice, the owner may execute a purchase contract with a third party to sell the publicly-assisted housing
development provided that the owner complies with this section. Thereafter, the owner again shall be

subject to the notice provision of subsection (c) of section (2).

(b) Upon execution of a third party purchase contract, the owner shall, within 7 days, submit a
copy of the contract to the department and CEDAC, along with a proposed purchase contract for
execution by the department. The department shall, within 30 days after receipt of the third party
purchase contract and the proposed purchase contract, execute the proposed purchase contract or such
other agreement as is acceptable to the owner and the department. The time periods set forth in this

subsection may be extended by agreement between the owner and the department. The proposed

4
-
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215

216

217

218

219

220

221

222

purchase contract shall contain the same terms and conditions as the executed third party purchase
contract, except that the proposed purchase contract shall provide at least the following terms: (i) the
earnest money deposit shall not exceed the lesser of: (1) thé deposit in the third party purchase contract;
(2) 2 per cent of the sales price; or (3) $250,000; provided, however, that the earnest money deposit shall
be held under commercially-reasonable terms by an escrow agent selected jointly by the owner and the
department; (i) the earnest money deposit shall be nonrefundable unless the owner fails to perform its
oblfgations with due diligence for a period of not less than 90 days from the date of execution of the
purchase contract or such greater period as provided for in the third party purchase contract; and (iii) the
time for performance shall be not less than 240 days from the date of the execution of the purchase

contract, or such greater period as provided for in the third party purchase contract.

3 i us
(c) If the department fails to execute the proposed purchase contract within 30 days or such other
- v I+
period as provided in subsection (b), the owner shall have 24 II‘]lpnthS from the last day on which the
2 5
5 _ I "
department was entitled to execute the proposed purchase contract in which to complete the sale of the

@

- t
owner’s publicly-assisted housing development to a third party, except as provided in subsection (e).

Upon the expiration of the 24-month period, the owner shall be subject again to all of subsection (c) of

iin
section 2, section 3 and this section. ! s i

3 ]

(d) If the department executes the proposed purchase éontract as provided in subsection (b) but
fails$ to perform a; provided in the executed p:lrchase contract, Itjhen the owner shall have 2 years from the
date; on which the proposed purchase contract terminated in which to complete the sale of the owner’s
pub]'icly-assisted housing development to a third party on econcgmic terms and conditions that are not
materially more favorable to the proposed purchaser than the economic terms and conditions in the

proposed purchase contract offered to the department. Upon the expiration of the 24-month period, the

owner shall be subject to subsection (c) of section 2, section 3 and this section.
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{¢) The department may make a counter offer by executing and submitting to the owner an
amended proposed purchase contract. The owner shall have 30 days from the date it receives the
amended proposed purchase contract to execute the amended proposed purchase contract or.reject, in
writing, the counter offer. If the owner rejects the counter offer, it shall have 24 months from the date on
which the owner rejects the department’s counter offer to complete the sale of the owner’s publicly-
assisted housing development to a third party, provided, however, that if such sale is: (i) upon economic
terms and conditions that are materially more favorable to the proposed purchaser than the economic
terms and conditions in the proposed purchase contract offered to the department; or (ii} upon terms that
are substantially the same as was offered by the department in the counter offer, then the owner shall
provide a copy of the new third party purchase contract, along with a proposed purchase contract for
execution by the department which shail contain the same terms and conditions as the executed third party
purchase contract, and the department shall have 30 days from the date it receives the third party purchase
contract and the proposed purchase contract to execute the proposed purchase contract or such other

agreement as is acceptable to the owner and the department.

(f) The owner shall, not later than 7 days after the execution thereof, provide the department with
a copy of any new or amended purchase contract executed with respect to the property during the 2 year
period set forth in subsections (c) to (e), inclusive, and shall not later than 7 days after the recording or
filing thereof, provide the department with a copy of any deed or other document transferring the owner’s

interest in the publicly-assisted housing development.

(g) Any submission to the department of a third party purchase contract, amended third party
purchase contract, deed or other document transferring the owner’s interest in the publicly-assisted
housing development shall include a certification by the owner and, with respect to a document executed
by the third party buyer, the third party buyer, that the document is accurate and complete and there are
no other agreements between the owner and the third party buyer, or an affiliate of either of them, with

respect to the sale of the publicly-assisted housing development.
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Section 5. An affected municipality shall not be subject to section 16 of chapter 30B..

3
Section 6. (a) Section 3 and 4 shall not apply to any of the following: (i) a government taking by
H & | ¢
eminent domain or a negotiated purchase in lieu of eminent doinain,; (ii} a forced sale pursuant to a
B . i
LS i i
foreclosure; (ii1) a deed-in-lieu-of foreclosure; (iv) a proposed sale that, a$ determined by the department,

is to a purchaser pursuant to terms and conditions that preserve: jaﬁ‘ordability; (v) a proposed sale of a
publicly-assisted development which the department has determined has section 8 contracts for all of the

units in the development and the buyer has agreed, in a regulatory agreement, to renew project-based
And U i N ,

section 8§ assistance, or any successor program, for all units in the development provided that at the time
] o N -

of such renewal, such assistance is available to the owner on egpnomic terms and conditions that are
i i

con?parable to the existing assistance contract; (vi) a proposed sale of a publicly-assisted development to
; .

i
an affiliate of the owner that isnot a terminat%pn as determined by the department; and (vii) a proposed
* [

sale pursuant to an agreerient in effect on thcpeffective date of this chapter.
i i o : ) L§

‘1

(b) An owner seeking an exemption under.clause (iv), .‘(v) or (vi) of subsection (a) shall include
the name and address of any tenant organization in the request'ﬁz'nd shall provide a copy of its request to
the chief executive officer of the affected municipality, CEDAC, the local legal services organization as
designated by the department and the tenant organization at the timne it files its exemption request with the

department. The department shall provide a copy of its written determination under said clauses (iv), (v)
or (y;i) of said subsection (a) to the owner, CEDAC, the local légal services organization and the tenant
3 B o

organization.
4 ¢t v .
.

I Section 7: For 3 years after terminatiie_n, the rent for a protected low-income tenant who does not
. . ) F .
receive an enhanced section 8 voucher shall not be increased more than once annually by the increase in
the consumer price index applicable to the are€a in which the publicly-assisted housing development-is

located during the preceding 12 months plus iper cent. The fofegoing shall not apply to a low-income

tenant: (i} who is income eligible for an enhanced section 8 voucher but does not obtain one solely due to
] .
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some action or inaction of the tenant on or after the date he or she is eligible to apply for the enhanced
section 8 voucher; or (ii) who would be eligible for an enhanced section 8 voucher if this provision was
not in effect. For a period of 3 years after termination, a protected low income tenant shall not be evicted

or involuntarily displaced from his apartment except for good cause related to tenant fault.

Section 8. A-purchase by the department or by a purchaser pursuant to this chapter shall be

subject to a regulatory agreemment.

Section 9. An owner who has complied with sections 2 and 3 which has not resulted in a
purchase by the department or which has resulted in a sale pursuant to section 4 may apply to the
department for a certificate of compliance by submitting a written request for the certificate in a form and
with such documentation as required by the department to establish the owner’s compliancr': to the
satisfaction of the department. At the same time, the owner shall provide a copy of the request to
CEDAC and the chief executive officer of the affected municipality. 'E'he owner shall provide a copy of
the owner’s request to a tenant of the publicly-assisted housing upon request. The department shall issue
the certificate of compliance within 30 days after receipt of the application if it deterniines that the owner
has complied with said sections 2 and 3. The certificate of compliance shall be filed with the registry of

deeds within 1 year after the date of issuance.

SECTION 2. Within 45 days after the effective date of this act, the department of housing and
community development shall establish a 13-member advisory committee to consist of the undersecretary
of the department or her designee, the executive director of the Community Economic Development
Assistance Corporation, 1 member selected by the Massachusetts Mayors Association, 1 member selected
by the Massachusetts Municipal Association, 1 member selected by Citizens Housing and Planning
Association, 1 member selected by the Greater Boston Real Estate Board, 1 member selected by the Real
Estate Bar Association for Massachusetts, ] memberselected by the Massachusetts Association of

Community Development Corp., 1 member selected by the Massachusetts Legal Assistance Corporation,

-
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310
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1 member affiliated with the Affordable Housing Preservation Initiative of the Local Initiatives Support
Corporation, 1 member selected by the Massachusetts Chapter of the National Association of Housing
and Redevelopment Officials, and 2 members chosen by the department to provide advice and
recqgnmendations to the department regarding regulations to implement this act. The department shall
promulgate regulations to effectuate the purposes and implement chapter 40T of the General Laws not

later than 150 days after the effective date of this act.

=

SECTION 3. For the purposes of sections 3 and 4 of chapter 40T of the General Laws, housing
that"qualified as publicly-assisted housing under any of the programs described in the definition of
“publicly-assisted housing” in section 1 of said chapter 40T that was not then subject to a purchase
contract in existence on the effective date of this act shall be subject to said chapter 40T for 4 years after

the date of the last event or occurrence that constituted a termination.

SECTION 4. Notwithstanding subsection (a) of section 2 of chapter 40T of the General Laws, an
owner of publicly assisted housing who, on the effective date of this act, has less than 2 years remaining
prior to the date when the affordability restriction will cease to apply to such property, shall not be
required to give the 2-year notice required by said subsection (a), but shall provide such notice within 90
days of the effective date of this act. Notwithstanding subsection (b), an owner who, on the effective date
of tlll;is act has less than 1 year remaining priorto a termination shall not be required to give the 12-month

r

notice required by subsection (b), but shall provide such notice within 90 days after the effective date of

this act.
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