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The Commonwealth of Massachusetts :
In the Year Two Thousand and Nine
AN ACT PRESERVING PUBLICLY ASSISTED AFFORDABLE HOUSING.
Whereas, The deferred operation for this act would tend to defeat its purpose, which is forthwith to make ,
therefore it is hereby declared to be an emergency law, necessary for the immediate preservation of the
public convenience.
Be it enacted by the Senate and House of Representatives in General Court assembled, and by the authority
of the same, as follows:
SECTION 1. The General Laws are hereby amended by inserting after chapter 40S the following
chapter:
CHAPTER 40T .
PUBLICLY ASSISTED AFFORDABLE HOUSING. sssipmsuis sasvon W e T T T

Section 1. As used in this chapter, the following words shall have the following meanings unless the
context clearly requires otherwise:

“Affected municipality™, a city or town in which publicly-assisted housing or a publicly-assisted housing
development, is located.

“Affiliate”, an entity owned or controlled by an owner or under common control with the owner.
“Affordability restriction”, limit on rents that an owner may charge for occupancy of a rental unit in a
publicly assisted housing development or a limit on tenant income for persons or families seeking to
qualify for admission to such housing.

”Affordable Units”, units in publicly assisted housing reserved for occupancy by low-income households.
“CEDAC”, the Community Economic Development Assistance Corporation, established in chapter 40H.
“Chief executive officer”, the mayor in a city and the board of selectman in a town, unless otherwise is
designated by a municipal charter.

“Department”, the department of housing and community development, or any successor agency of the
department.

“Designee”, a municipality, local or regional housing authority, nonprofit or for-profit corporation or

other entity qualified to do business in the Commonwealth and , which is selected by the department to
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E.
operate publicly-assisted housing that is decent, safe and sanitaf;;laffordable housing, under subsection (b)
' &

of sectlon 3. E

“Enhanced section 8 vouchers”, vouchers provided under 42:U.S,C. 1437f(t), or other substannallyg

equrvalent assrstance ~ L ¥

“Extremely low mcome” a household income of not more than 30 per cent of the area median income, :

adjusted for houschold size, as periodically determined by the Ur!nted States Departient of Housing and
Urban Development - :i l
“Government program" a program which provrdes government financial assistance under a program set |

i

forth in the deﬁmtron of publicly assisted housmg
“Low 1 mcome , a household income of not moré than 80 per ceri'lt' of the arca median incorne, adjusted for

household 51ze as penodmally ‘determined by the Utiited States Department of Housing and Urban,
F

Develo;i)ment * ;5 4
“Owner aperson ﬁrm partnérship, corporation, trust, organization, limited liability company or other
entrty, or its successors or assigns, that holds title to a publicly-assisted housing development.
“Prepament” (1) the payment in full or the refinancing of a go?;ernmental insured or government held
mortgage loan indebtedness prior to its original maturity date: (ii) or the voluntary cancellation of

mortgage msurance ona publicly assisted housing developmen: (iii) or the payment in fullon a ¢
govcminent contract any of which would have the effect of” removmg either: (a) the affordability
restnctlons applicable to the publicly-assisted housing development, or (b) a requirement to renew any
such affordability restrictions. ‘g ;i

“Presefve affordability”, with respect to a publicly-assisted houlzsing development, to undertake reasonable

|
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and dil-igent actions to retain, renew or secure subsidies affecting a publicly-assisted housing development
in order to maintain approximately the same r;iymber of affordgble units, all to the extent of available
subsidies and taking into account the need to ensure that the de!érelopment provides quality housing,
including mixed i income housing. {; i
“Protected low-mcome tenant,” a low-income’ tenant residing in a publicly assisted housing development I
on the Idate of termination of the government program and whose rent was restricted by that government
program " f i
«‘Publr_:cly-assisted housing”, a’housing unit orgideve_lppment th?it receives government aaéistance under any ,
of the following programs: (i) section 8 of the:EUnited States‘Hﬁausing Act of 1937, 42 U.S.C. section
1437f as it applies to new construction, substahtial rehabilitatiﬁn moderate rehabilitation, property
dlsposmon and loan management set-aside programs or any other program providing project-based rental
assistance; (ii) section 42 of the Internal’ Revenue Code, and 26 U.S.C. section 42, the federal Low-
IncorEe Housmg Tax Credit Program; (iii) section 101 of the Housmg and.Urban Development Act of
1965 and 12 U.S.C. section 1701s as it applies to programs for rent supplement assistance thereunder;

(iv) sectlon 202 of the Housing Act of°1959, apd'12 U.S.C. seﬁnon 1701g; (v) section 221(d)(3) of the
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- with section 31 of chapter 184, g = s e e § e e Y.

National Housing Act, 12 U.5.C. section 1715 (d)(3) or (5), the below market interest rate program; (vi)
section 221(d)(4) of the National Housing Act, 12 U.S.C. section 17151 (d)(4) to the extent the project’s
rents are restricted pursuant to a federal government agreement; (vii) section 236 of the National Housing
Act, and 12 U.S.C. section 17152-1; (viii) section 515 of the Housing Act of 1949, and, 42 U.S.C. section !
1485; (ix) section 521 of the Housing Act of 1949, 42.U.5.C. section 1490a; (x) the Urban Development
Action Grant, 42 U.5.C. section 5318 to the extent that the affordability of dwelling units subject to such
program are restricted pursuant to a government agreement; (xi) the Housing Development Action Grant,
42 U.S.C.-section 1437, to.the extent the project’s rents are restricted pursuant to a government
agreement; (xii) section 13A of chapter 708 of the acts of 1966; (xiii) the voucher program provided for
annually, in item 7004-9024 of section 2 of the general appropriation act as that program applies to
project-based rental assistance; (xtv) the state low income housing tax credit program established in
section 61 of chapter 62; (xv) the State Housing Assistance for Rental Production, established in chapter
574 of the acts of 1983;

“Purchase contract”, a binding written agreement whereby an owner agrees to sell a publicly assisted
housing dévelopment including, without limitation, a purchase and sale agreement, contract of sale,
purchase option or other similar instriment. -

Regulatory agreement”, ;.—n affordable housing restriction that establishes an owner's obligations created

pursuant to the efforts of the dcpartment or its designee to preserve affordability and which is consistent

"'W v e i o e PN Y o}
“Sale” the act(s) by which an owner conveys, transfers or disposes of property, by deed or otherw1se

whether through a single transaction or a series of transactions during any.twelve month period. For
purposes of this Chapter, a disposition of publicly assisted housing by an owner to an afﬁliate of owner
shall not constitute a sale requiring compliance with this Chapter.

“Tenant”, person legally entitled to possession or occupancy of a rental unit within publicly assisted
housing including a subtenant, lessee and sublessec

“Tenant organization”, an organization established by the tenants of a publicly-assisted housing
devélopment for the purpose of addressing issues related to their living environment and which meets
regularly, operates democratically, is representative of all residents in the development, is completely
independent of owners, management and their representatives and which has filed a notice of its existence
with CEDAC, provided however that, no owner or other third party shall be required to ascertain the
organization’s compliance with this definition.

“Termination”, the cessation, discharge or removal of an affordability restriction affecting a publicly-
assisted housing development in the absence of a simultaneous replacement of that restriction with an
equivalent affordability restriction. By way of example and not in limitation, the following constitute
terminations: (i) nonrenewal or termination; in whole or in part, of a government program contract; (ii)

expiration, in whole or in part, of an affordability restriction under a government program or the
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requirement to renew the restriction; (i} payment in full of a government program mortgage loan; of (iv)
prepayment of a government program mortgage loan. 5%
“Time. for performance” the date for delivery of the deed'or other document evidencing a sale pursuant to

purchase contract. ! §§ \
“Very low income”, having a household i incorfie of not more than 60 percent of the area median income,

ad_]usted for household size, as periodically defermined by the Umted States Department of Housing and

Urban Development ' , !
H

Sectxon 2. | . !
(a) Except with respect to property subject to an affordability restnctlon which has less than 2 years

remammg and for which subsection (¢) shall, apply, the owner1 shall provide Wwritten notice to: (1) all if
tenants and the tenant organization, if any; (ii) the chief execu'tlive officer of the affected municipality;

pre— o
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-(iii) CEDAC; and (iv) the department, not less'than 2 years before the termination of the affordability

4
i
i
restn'ction affecting publicly-assisted housing. Nothing herein shall prohibit the owiier from taking E
actions to terminate an affordability restriction during any notlice period provided herein; provided, i
however that the owner shall comply with all of the notice ten[{ls and restrictions pursuant to subsections t

(b) and {c}. The informational notice shall provide: (1) the address of the publicly-assisted housing; (2)

the nallne and address of the owner; (3) notification that an affcl)lrdabi]ity restriction may terminate; (4) the

date on which cach affordability restriction may terminate. Where more than 1 termination may occur,

H
_the owner may send I wntten notice soigng as the termmatlons are scheduled to occur withiin 1 year of

each other ‘the notice is gwenﬁat least 24 months before to the earhest termination and the notice:
otherwise complies with this subsection. Thereafter, the ownel; shall again be subject to the notice: i
provision of subsection (c)of section 2. " ! Ii
(b) Except.with respect to property subject to: an affordabi]itf;restriction which has less than 1 year :
remaining and for which subsection (e) shall apply, an owner shall not complete a termination or allow a F
termination to occur unless, not less than 1 year before the completlon of the last termination event

affectmg the housing, the owner provides the entities 1dent1ﬁec} in subsection (a) with written notice of l
intent to complete terniination. The notice shall state: (1) the address of the publicly-assisted housing; (2) l!
the name and address of the owner; (3) the daie on which the owner intends to complete termination; and

H
(G unless section 6 applies, a statement that the department has the right of offer pursuant to section 3 to

the extent the owner wishes to pursue a potential sale of the property in question.
(c) Except as provided'in Section 6 an owner shall not sell pubhcly —assisted holising before offering the-

department the opportunity to purchase the property pursuant to sections 3 and 4. The owner shall notlfy

""""""ﬂ-':'ﬂ W“""’ R

in wntmg, the partles identified in subsection’ (a) of the owner s intention to consider whether it Wishes to
sell the property. i , . " 1 :
(d) A:ny notice, other than to tenanis, shall be'deemed given when delivered in person or mailed by !E

certified or registered mail; return receipt requested, to the party to whom notice is required. Notices to
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o (b) The department may,: select a desrgnee to act on its behalf as purchaser of the publ:cly-assrsted

tenants shall be deemed given when delivered in any manner which satisfies requirements established by
the United States Department of Urban Development for the giving of notices to tenants regarding rent
increases. A notice to the affected municipality shall be sent to the chief executive officer.

(e). Notwithstanding subsection (a) of section 2, an owner of publicly assisted housing who, on the
effective date of this act, has less than 2 years remaining prior to the date when the affordability
restriction will cease to apply to such property, shall not be required to give the 2 year notice required by
said subsection (a), but shall provide such notice within 90 days of the effective date of this act, provided
that the affordability restrictions have more than one year remaining at the end of such 90 day period.
Notwithstanding subsection (b) of Section 2, an owner who, on the effective date of this act has less than
1 year remaining prior to a termination shall not be required to give the 12-month notice required by
subsection (b), but shall provide such notice within 90 days after the effective date of this act provided
that the affordability restriction has not terminated.

(f) The notice requirements of this section shall not be affected by the status of an offer, purchase
contract or sale under section 3 or section 4

Section 3.(a) An owner shall offer the department an opportunity.to purchase a publicly assisted housing
development prior to entering into an agreement to sell such property pursuant to the time periods
contained in this section, but no owner shall be under any obligation to enter into an agreement to sell

such property to the department.

housing and shall give the owner and CEDAC wntten notice of its selection . The department shall
promptly consult with the affected municipality before selecting a designee and shall immediately

designate the affected municipality as its designee upon written request of the affected municipality,

unless the department determines that such request is not feasible for reasons set forth in the department‘s

the de51gnee and any of its successors or assigns agree to preserve the affordability of the publicly
assisted housing. Once such an agreement is executed, the designee shall assume all rights and
responsibilities attributable to the department as a prospective purchaser under this section and section 4.
At any time prior to a sale under section 3 or section 4, the department may revoke its designation and
assume the designee’s rights and responsibilities, either in its own capacity or by selecting a new
designee; provided, however, that no change in a designation shall operate to extend or alter any time
periods for performance set forth in this chapter or in any purchase contract entered into pursuant to this
chapter. .
(c) The department may, within 60 days after it receives notice pursuant to section 2 (c) of the owner’s
intention to sell, submit an offer to the owner to purchase the publicly-assisted housing. Failure by the
department to submit an offer within such 60 day period shall constitute an irrevocable and permanent

waiver of the department’s rights under this section and the owner.may sell the publicly-assisted housing,
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subject only to the provisions of séction 4. If the owner accepts;the department’s initial or any revised b
1

offer, th:e owner and the department shall enter into such other a!greements ag are necessary and

appropnate to complete the sale. If the owner and the department have not entered into ah agreement to
sell the iproperty to the department Within 30 days after acceptarlllce of such offer, or if the department fails !
to perforrn under such agreements, the owner may enter into an“agreement to sell the property to a :
purchaser of the owner’s choice, subject only to the department;s right of first refusal pursuant to section
4 ’ | )
(d) At"any time afier the notice in section 2 has been provided, leimd within-10 days of receiving a request,

the owr}er shall make documents which are in its possession avalllable to the department for review and’
photodépyirlg' during normal business hours at the owner's principal place of business or at a commercial -
photocopymg facrhty Such documents shall ificlude: (1) any existing architectural plans and
specxficatxons of the development; (2) iternized lists of capital expendltures in each of the 2 preceding
calendar years (3) any capital needs studies or market shudies that have been submitted to a federa), state
or local agenCy in the preceding 3 years; (4) utility consumption rates for the preceding 12 months; (5)
COpleS of the last 2 audlted annual financial statements, (6) physical inspection reports filed with federal,
state or local agencxes within the last two years and ; (7) the m!)st recent rent roll showing then current
vacanc1es and rent arrearages.- * Documents obtamed pursuant to a request under this section shall not be
cons1dered public records as defined in clause 26°of section 7 of chapter 4, and the department shall not
make such documents available to the public »5;1thout the wntte:r:z consent of the owner or pursuam
court o‘rder prowded However, that d1sclosureE may be made to;potentral funding sources, regulatory -
agenc1es or agents or consultants of the departr;mnt in connectlﬁn with the transaction, subject to
appropnate Confidentiality agreements in form and substance reasonably acceptable.to the owner; Upon
request and with appropnate notice and upon ¢ e!xecutlon of an aécess and confidentiality agreement in
form and substance ireasonably acceptable to the owner with resPcct to matters which may include,

|
w:thout limitation, appropnate times of i mspectrons hmltatlonsion invasive inspections, obligations to .

fe I
provide copies of all reports to the owner, insurance and indemnity requirements and confidentiality

i
prOVlSIOIlS the owner shall also permit reasonable inspections df the dwelling units, building systems,

n e

common areas and common grounds by agents consultants anc} representatives of the department

including, but not limited to inspections related to, environmental, engineering, structural or zoning
matter:s. ) 8 l! ie
(e) Not later than 30 days after the departmeni submits an offer to purchase the publicly- assisted housing |
development pursuant {o subsection (c), the department shall notify tenants in the housing development ;
and shall meet with them at least once to discifss the department s plans. '
Section 4 (a) The department shall have a righit of first refusal to purchase any publicly-assisted housmg
-development under this section. At any time after the 90 days the department has been given notice

pursuant to subsection (c) of section (2), but not later than the 360 days after.the date of such notice, the

: \ .
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owner may execute a purchase contract with a third party to sell the publicly-assisted housing
development provided that the owner.complies with this section.

(b) Upon execution of a bona fide third party purchase contract, the owner shall,. within 7 days, submit a
copy of the contract to the department and CEDAC along with a proposed purchase contract, for
execution by the department: The department shall within 30 days after receipt of the third party purchase
contract and the proposed purchase contract, execute the proposed purchase contract or such other
agreement as is acceptable to the owner and the department. The time periods set forth in this subsection
may be extended by agreement between the owner and the department. The proposed purchase contract
shall contain the same terms and conditions as the executed third party purchase contract, except for such
modifications as may be agreed to by the owner and the department.

(c) If the department fails to execute the proposed purchase contract within 30 days or such other period
as provided in subsection (b), the owner shall have 24 months from the last day on which the department
was entitled to execute the proposed purchase contract in which to complete the sale of the owner’s
publicly-assisted housing development to_a third party. Upon the expiration of the 24-month period, the
owner shall be subject again to all of subsection (c) of section 2, section 3 and this section 4.

(d) If the department executes the proposed purchase contract as provided in subsection (b) but fails to
perform as provided in the executed purchase contract, then the owner shall have 2 years from the date on
which the proposed purchase contract terminated in which to complete the sale of the owner’s publicly-
assisted housing development to a third party Upon the expiration of the 24-month period, the owner
shall be subject to subsectlon (c) of section 2, section 3 and this section 4.

{(e) Any submission to the department of a third party purchase contract, amended third party purchase
contract, deed or other document transferring the owner’s interest in the publicly- assisted housing
development shall include a certification by.the owner and, with respect to a document executed by the
third party buyer, the third party buyer, that the document is accurate and complete and there are no other
agreements between the owner and the third party buyer, or an affiliate of either of them, with respect to
the sale of the publicly-assisted housing development.

Section 5. An affected municipality shall not be subject to section 16 of chapter-30B.

Section 6. (a) Section-3 and 4 shall not apply to any of the following: (i) a government taking by eminent
domain or a negotiated purchase in licu of eminent domain; (ii) a forced sale pursuant to a foreclosure;
(ii1) a deed-in-lieu-of foreclosure; (iv) a proposed sale to a purchaser pursuant to terms and conditions
which preserve affordability as determined by the department; (v) a proposed sale of a publicly-assisted
development which the department has determined has section 8 contracts. for all of the publicly assisted-
units in the development and the buyer has agreed, in a regulatory agreement, to renew project-based
section 8 assistance, or any successor program, for all of the publicly assisted units in the development
provided that at the time of such renewal, such assistance is available to the owner on economic terms and

conditions that are comparable to the existing assistance contract; (vi) a proposed sale of a publicly-




assl'stedi development to an affiliate of the owner that is nét a termmatlon as determined by the  « i
departinent; (vii) 2 proposed sale pursuant to agreement in eﬁ"ect on the effective date of this chapter; ’J
(viii) a proposed sale involving a publicly assisted developmen': ;m which no affordability restriction is set }!
to expl!ll'e within two years of the date of the sale; and (ix) any project that is eligible for participation in-
the 'Un_ilted States Depariment of Housing and Urban Developm’gent’s Mark up to Market Program so long
as the ;t;‘v\’rner applies for a renewal of such contract for all eligiliile units. For the purposes of section 3 and ¢
section 4, housing that, ds of the effective dateof this chapter, received government assistance under any

of thes'é: programs and was not subject to a purchase contract, bﬂt which no longer receives any such
government assistance shall be subject to the provisions of thisll:hapter for 2 years from the date of the

last tell'minatién I

(b) An owner seekmg an exemption under clause(iv), (v) or (v1) of subsection (a) shall include the name
and address of any tenant organization in the réquest and shall provrde a copy of its request to the chief
executlve officer of the affected municipality, CEDAC, the local legal services organization as designated
by the department and the tenant orgamzatron , if any, at the time it files its excmption request with the
departfnent. The department shall provide a copy of its written determination under said clauses (iv), (V)

or (vi),of said subse?:tion (a) to the owner, CEDAC, the local legal services organization and the tenant
organization. :: l |
Section 7. A purchase by the department or by its designee pursuant to this chapter shall be subject to a
regulatory agreement A regulatory agreement with any owner shall not contain any terms which

preclude an owner from part1elpatmg in the Umted States Department of Housing and Urban

Devel(’)pment s Mark up to Market Program. § "

Section 8. An owner who has complied with c;)f sections 2 andI 3 which has not resulted in a purchase by
the department or which has resulted in a sale pursuant to section 4 may apply to the department for a
certificate of compliance by submitting a writ:tfen request for the certificate in a form and with such
documentation as required by the department ;fo establish the cllvner’s compliance to the satisfaction of the
department pursuant to regulations of the depzlmnent At the s!ame time, the owner shall provide a copy

of the’request to CEDAC and the chief execugve officer of thgiaffected municipality. The owner shall
provide a copy of the owner’s request to a tenant of the publrcly-assxsted housing upon request of any-

such tenant. ‘The department shall issue the certificate of com{wllance within 30 days after receipt of the
application if it determines that the owner has complied with dhid sections 2 and 3, The certificate of '
compliance shall be filed with the registry of deeds within 1 y!!ar after the date of issuance. ) :i
Section 9. Within 45 days after the effective date of this act, the department of housing and corrunumty "
development shall establish a 12-member advisory committee,’ to consist of the undersecretary of the "
department or her designee, the executive diréctor of the Comlrlnunity Economic Development Assistance
Corporation, 1 member selected by the Massachusetts Mayors Association, 1 member selected by the

Massachusetts Municipal Association, 1 member selected by Cltlzens Housing and Planning Association,

-
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I member selected by the Greater Boston Real Estate Board, 1 member selected by the Real Estate Bar
Association for Massachusetts, 1‘member sclected by the Massachusetts Association of Community
Development Corp., 1 member selected by the Massachusetts Legal Assistance Corporation, 1 member
affiliated with the Affordable Housing Preservation Initiative of the Local Initiatives Support Corporation
and 2 members chosen by the department to provide advice and recommendations to the department
regarding regulations to implement this act. The department shall promulgate regulations to effectuate the
purposes and implement chapter 40T. of the General Laws not later than within 150 after the effective date
of this act the'passage of this chapter.
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